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'^H the I'liifvd »S7(/fr.s- Circuit Court, Ninth Circuit, Northern

District of Califoniiu.

Bill of Complaint.

To the Honorable the Judges of the Circuit Court of

the United States for the Northern District of Cal-

ifornia, Sitting as a Court of Equity:

Harvey W. Hasey, James H. Devereux and Alexander

H. Brawner, copartners, doing business under the firm

name and style of J. J. Adams & Co., in Brooklyn, State

of New York, residents of said State of New York, and

citizens thereof, bring this their bill of complaint against

W. W. Adams & Co., a corporation organized and exist-

ing under and by virtue of the laws of the State of

California and having its principal place of business at

San Francisco, in the said State, a citizen of said State

of California, Walter A. Emerick, L. M. Williams, G. M.

Maunder, E. J. Hill, William W. Adams, John Doe,

Kichard Koe, John Stiles, Richard Miles, William Stubb

and George Grubb, who are each and all likewise citi-

zens of the State of California, and thereupon your

orators complain and say:

That on or about the year 1807 one John W. Adams

commenced manufacturing and selling brushes for paint-

ing, varnishing, whitewashing and general household

use, and continued to carry on the said business down to

the year 11832, when he was succeeded by his son, John
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J. Adams, who for many years thereafter carried on the

said business Avith divers partners undei- the firm name

and style of J. J. Adams and Company, and was suc-

ceeded in the said business by divers other persons who

carried it on under the same firm name and style until

it was acquired by your orators, who are now engaged in

carrying it on under the same name; so that your orators

and their predecessors in interest have continuously and

uninterruptedly for a period of over seventy years been

engaged in the manufacturing and selling of brushes

throughout the United States under the firm name and

style of J. J. Adams & Company.

And your orators further say that by reason of the

care, skill and fidelity used by your orators and their

predecessors for so many years in the manufacture of

the brushes produced and sold by them, their brushes

have acquired a great reputation throughout the United

States, so that they are, and for many years past have

been, universally known to and described by the trade

and users of brushes throughout the United States

simply as "The Adams BIrush"; and the production and

sale of brushes by your orators and their predecessors

from time to time has greatly increased in magnitude,

and a large and important demand for your orator's

brushes under and by the name of "The Adams Brush"

has been created and exists throughout the United

States and elsewhere, which is a source of great profit

to your orators.

And your orators further say that in order that their

brushes should be universally known and recognized
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your orators and their predecessors have been in the

iiabit of stampinj;- upon the brushes manufactured and

sold by them either the Avord ''Adams-' or the words '^J.

J. Adams," and those words appearino- upon a brush are

now, and for many j^ears have been, recognized by buy-

ers and consumers of brushes throughout the United

^(ates as indicating ''The Adams Brush," so-called and

as the product of your orators and their predecessors

exclusively.

And 3^our orators further say that for the before-men-

tioned period of over seventy years they and their pre-

decessors in business exclusively have held and enjoyed

tlie reputation of being the makers? of "The Adams

Brush", and have been in the sole and undisturbed

possession and enjoyment of the use of the said trade

names and trademarks '^Adams" and ''J, J. Adams," and

their exclusive rights in the premises have been univer-

sally admitted and recognized by the trade and public

without dissent, so that when in a few instances there

has been a use of the said trade names or trademarks

by others such use has been speedily discontinued on

demand or suppressed and enjoined by legal proceedings.

And your orators further say that their before-men-

tioned predecessors on or about the 4th day of November,

1889, formally established their exclusive right to use

the name of "Adam," "Adams" and "J. J. Adams" as

a trademark upon brushes, in a suit in the Supreme

Court of the State of New York, entitled "Charles W.

Mulford as plaintiff vs. Albert E. Coates as defendant,"

wherein a final decree was made and entered in favor of
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ilu' plaintiff in the said suit, who was one of your ora-

tors' predecessors and was then carrying on, under the

name of J. J. Adams & Company, the 'business now car-

ried on by your orators under the same name, which final

decree adjudged that the plaintiff was solely entitled

to use the name of "Adam," "Adams,'* and "J. J. Adams,"

as a trademark and solely entitled to stamp such names

and trademarks upon brushes.

And your orators further say upon their information

and belief that to a large extent intending purchasers

and users of their brushes rely in making purchases

upon the designation of "The Adams Brush" as a means

of direction, and upon the appearance on the brush of

the words "Adams" or "J. J. Adams" as a means

whereby your orators' product may be known and iden-

tified; and the appearance of the said words upon your

orators' product has for many years supplied the means

of identifying their manufacture and increasing its repu-

tation and the value and profits of your orators' bus-

iness.

And your orators aver that the brushes manufactured

and sold by them have been popularized as aforesaid

and have been known, described and demanded for many

years throughout all the markets of th(t United States,

including the markets of the State of California, by the

name of "The Adams Brush," and under that name have

long been highly approved of and recommended by users

and sold in large quantities. By reason of which prem-

ises your orators aver that they are equitably entitled

to be protected against any and every unauthorized use
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to their injur^^ of the trade names "Adams" and "J. J.

Adams" or any imitation thereof or any device whereby

the goods of any other manufacturer or dealer in

brushes may be sold as or for "The Adams Brush."

And your orators further say on their information and

belief that in the year 1902 the defendants, Walter A.

Emeric, L. M. Williams, G. M. Maunder, E. J. Hill and

William W. Adams were severally engaged as dealers

and jobbers in or salesmen of articles of merchandise in

connection with which brushes are commonly sold, and

were each and all fully informed of the great reputation

of "The Adams Brush," and the large trade therein en-

joyed by your orators throughout the United States and

your orators' exclusive right to the before-mentioned

trademarks and trade names. That the said defendants

wrongfully and fraudulently intending to engage in the

business of selling brushes as and for "The Adams

Brush," but not manufactured or sold by your orators

on or about the 2d day of August, 1902, organized a cor-

poration under and by virtue of the laws of the State of

California ostensibly, as declared by their articles of

incorporation, "to do a general mercantile business, to

buy and sell goods of all kinds and classes, to own, buy,

deal in and mortgage real estate, to use, deal in, buy

and speculate in stocks, bonds and other securities," but

in reality to trade upon the reputation of your orators

and fraudulently abstract from and deprive your orators

of a large part of the goodwill of their trade. And the

said defendants, in order to mislead the public and con-

sumers and to cause confusion and mistake in the minds
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of tho public and with the trade, and ^n order that the

public and consumers might, by reason of the similarity

of the two names, be misled and purchase their product

supposing- the same to be your orators' manufacture,

adopted the corporate name of W. W. Adams & Com-

pany; and the defendant, W. W. Adams, was given by

the other said defendants five shares of the capital stock

of the said corporation in order to exhibit some color of

right in the adoption of the said corporate name. That

the said defendant, W. W. Adams & Company, is the

corporation thus organized and existing, and that it

carries on the business of selling brushes throughout

the State of California and elsewhere which are stamped

with the words "W. W. Adams & Co." in fraudulent imi-

tation of your orators' trademark and trade name and

which are sold as "The Adams Brush" but are not man-

ufactured or sold by or for your orators.

And your orators further charge upon tlieir informa-

tion and belief that the defendants, John Doe, Richard

Tuoe, John Stiles, Richard ^Miles, William Stubb and

George Grubb are stockholders in the said corporation

known as W. W. Adams & Company, whose true names

are unknown to your orators, and who are therefore

sued by fictitious names until sucli time as your orators

shall become aware of their true names, and your ora-

tors aver that each and all of the said defendants last

named purchased or received the stock held by them in

the said corporation with full knowledge of your orators'

rights and of the fraudulent purposes and intent of the

said corporation.
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And your orators further allege that the corporate

name of W. W. Adams & Company adopted and used by

the defendants was and is wholly unnecessary to the

conduct of any lawful business or the preservation of

any goodwill ever obtained or built up by them or any

of them; that the said defendants could have organized

themselves into a corporation under many another cor-

porate name in no manner like the firm name and style

of your orators under which they might successfully

conduct an}^ lawful business for which they should asso-

ciate themselves together; but the sa^d defendants, well

knowing these facts, adopted the said corporate name of

\V. W. Adams & Company for the sole purpose of put-

ting upon the market fraudulent imitations of your

orators' products known as the "Adams Brush," falsely

believing or pretending to believe that they had the

right to take advantage of the adventitious fact that

one of thera was named Adams and adopt his name as

their corporate designation, and that they could not,

or would not, be restrained or prevented by the courts

from so using that name as their corporate designation,

and that by means of the use of that name they might

pretend or enable unscrupulous dealers to pretend that

tlie brushes put by them on the market were genuine

"Adams Brushes" and induce the public and consumers

to purchase their products believing the same to be the

products of your orators.

And your orators, on their information and belief,

further allege that the defendant, W. W. Adams, has

always had, and now has, h\}t a very small proprietary
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interest in tlie stock of (lie said defendant eorporation,

W. W. Adams ik. Company, and has taken, and now

takes, no part whatever in the management of the said

corporation, but allowed and allows his name to be used,

and his name was and is used bv the defendant solely

for the false and fraudulent purpose of apparently justi-

fying- the present corporate name of said corporation

and enabling the said corporation, by the similarity of

its name with the firjn name and style of your orators

to mislead the public and consumers, and to fraudulently

sell its products as the products of your orators.

And your orators charge that ever since the organiza-

tion of the said \V. W. Adams & Company the said cor-

poration and each and all of the said defendants have

unlawfully, ihtentionally and fraudulen,tly consti'ucted,

arranged and put up in imitation of your orators' prod-

ucts brushes not made b}^ or for your oratorvS, that is

to say, brushes marked with the words "W. W. Adams

& Company" in a similar manner to the marks "Adams"

and "J. J. Adams" put upon your orators' brushes, and

have sold tlie said fraudulent imitations of youv ora-

tors' bruslies as and for the genuine "Adams Brush,''

and by this means and also by means of the fraudulent

similarity to your orators' firm name of tlie corporate

name which they assumed have deceived many intend-

ing purchasers of your orators' brushes, and interfered

with and diverted to themselves a large part of the trade

and goodwill of your orators.

And your oratorsi further allege tliat the said designa-

tion of W. W. Adams & C()iTi]>any has no use or value
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whatever to the said corporation or any of the other de-

fendants, except as a means of deceiving- the ]>iiblic and

enabling the products of the said corporation to be false-

ly and fraudulently sold as the products of your orators;

that under and by the statutes of the State of California,

to wit, under and by sections 1276, 1277 and 12781 of the

Code of Civil Procedure of the said State of California,

it is, among other things, provided that any corporation

may, by petition, apply to the Superior Court of the

county in which its articles of incorporation were origin-

ally filed, or in which the property of such corporation is

situated, for a change of its corporate name, and after

simple and inexpensive proceedings had, the said Su-

perior Court may make an order changing the name of

the said corporation; that by the use of the said designa-

tion of W. W. Adams & Company the said corporation

and the other defendants in this action have maintained

and continue to maintain a false and fraudulent com-

petition in business with your orators, and have made

and enabled other unscrupulous persons tO' make unlaw-

ful sales and substitutions of said defendants' articles

as and for your oratorsi' articles, and will continue to

make and enable others to make like unlawful sales and

substitutions, and have deceived and will continue to

deceive the public, and have greatly injured and will

continue to greatly injure your orators. And your

orators aver that by reason of all the premises they are

equitably entitled to a decree from this Honorable Court

commanding the said defendants forthwith to apply to

the proper Superior Court of the State of California for
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an order changing the name of siaid corporation to some

name which shall not enable them or others to pursue

such false, fraudulent and unlawful practices.

And your orators further say that by reason of the

acts of the defendants hereinbefore set forth, your

orators' business has been interfered with, the goodwill

thereof has been damaged, and profits which ought to

have come to your orators have been diverted to the

defendants, to your orators' great loss and injury. That

the goodwill of your orators' said business isi of very

great value, amounting to more than twenty thousand

dollars, and that they caninot with certainty state the

damages which have been inflicted on them by the de-

fendants, or the exact amount of profits which have

been diverted from your orators to the said defendants,

but your orators, on their information and belief, charge

that the damagesi which have been fraudulently inflicted

on them, and the profits which have been fraudulently

diverted from them to the defendants amount to the full

sum of five thousand (|5,0O0) dollars.

To the end, therefore, that your orators may obtain

relief in the premises in this Honorable Court, where

alone they can obtain adequate relief, jour orators

humbly pray

:

1. Tliat a writ of subpoena issue out of and under the

seal of this Honorable Court directed to the siaid de-

fendants, commanding them, and each of them, to an-

swer each and every allegation in this bill contained,

bnt not under oath (an answer under oath being hereby
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waived), the same and as fully as if directly inrterrogated

as to each such allegation.

2. That a writ of injunction issue out of and under

the seal of this Honorable Court directed to the said de-

fendants and each of them, their officers, attorneys,

clerks, servants, and agents, forever enjoining and re-

straining them and each of them from directly or in-

directly selling, offering for sale or putting up any

brushes not made by your orators upon which shall be

placed, stamped or applied in any form or manner

whatsoever the word "Adam" or the word "Adams"

or the words "J. J. Adams," or the words "W. W.

Adams" or any word like or substantially like the word

"Adams" in sound or appearance; and from in any form

or manner whatsoever, by means of stamps, impressions,

labels, wrappers, circulars or publications of any kind,

or by word of mouth or otherwise making use of the

word "Adam" or "Adamsi" or any word like or substan-

tially like the word "Adams," in connection with the

maniufacture or sale or offering for sale of any brushes

not made by your orators, and otherwise in every way

restraining all the fraudulent acts of the defendants

hereinbefore set forth.

3. That the defendants be commanded forthwith to

apply to the Superior Oourt of the State of California in

and for the county in which the articlesi of incorporation

of the defendant corporation, W. W. Adams & Company,

were originally filed, or in which the property of such

corporation is situated, for a change of its corporate

name to another name in no manner like the firm name

and style of your orators, and diligently to pursue such
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application until tliey sliall obtain a proper order of

such Court authorizing such change of name.

4. Tliat the defendants be commanded to deliver up

to be destroyed all brushes in their possession or under

their control in any manner designed to imitate your

orators' brushes or capable of being substitutefi or sold

a» and for your orators' brushes.

5. That an inquiry be made under the direction of

your Honors into the damages which your orators have

sustained, and the profits which the defendants have

made by their fraudulent practices, and that the de-

fendants be adjudged to pay all such damages and profits

to your orators, with the costs of this suit.

6. That a restraining order or preliminary injunction

be issued directed to the defendants, their officers, at-

torneys, clerks, servants and agents, enjoining and re-

straining them during the pendency of this suit in form

as the perpetual injunction hereinbefore prayed for.

7. And that your Honors may grant unito your orators

such further and other relief in the premises as may be

meet and conformable to equity and good conscience.

And your orators as in duty bound will ever pray, etc.

( Sd.) JOHN A. WRIGHT,
Solicitor for Oomplainants.

(Sd.) JOHN A. WRIOHT,
Of Counsel for Complainants.

Sifate of New York,

County of Kings,—»si.

Harvey W. Hascy, being duly sworn, deposes and says:

That he is one of the complainants named in the fore-
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going- bill of complaint; that he has read said bill and

knows the contents thereof; that the 'Siame is true of

his own knowledge except as to those matters which

are therein stated on information and belief, and as to

those matters that he believes it to be true.

HARVEY W. HASOY.

Subscribed and sworn to before me this 2Sth day of

June, A. D. 19€4.

[Notarial Seal] ( Sd.) WALTER WILMUST,

Notary Public, Kings Co., No. 108.

[Endorsed] : Filed August 4th, 1904. Southard Hoff-

man, Clerk.

Subpoena ad Respondendum.

UNITED STATES OF AMERICA.

CircnU Court of the United states, Ninth Judicial Cirmiit,

Northern District of California.

IN EQiUITY.

Tiic rresidcnt of tlie United States of America, Greet-

ing: To W. W. Adams & Co., a Corporation, Or-

ganized and Existing Under and by Virtue of the

Laws of the State of California and having Its

Principal Place of Business at San Francisco, in

said State, Walter A. Emeric, L. M. Williams, G. M.

Maunder, E. J. Hill, Williami W. Adams, John Doe,

Richard Roe, John Stiles, Richard Miles, William

Stubb and George Grubb.
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You are hereby commanded that you be and appear

in said Circuit Court of the United States aforesaid,

at the courtroom in San Francisco, on the fifth day of

September, A. D. 1904, to answer a bill of complaint ex-

hibited against you in said court by Harvey W. Hascy,

James H. Devereux and Alexander H. Brawner, copart-

ners doing business under the firm name and style of

J. J. Adams & Co., in Brooklyn, State of New York, resi-

dents of said State of New York and citizens of said

State of New York, and to do and receive what the said

court shall have considered in that behalf. And this

you are not to omit, under the penalty of five thousand

dollars.

Witness, the Honorable iMELVILLE W. FULLER,

Chief Justice of the United States, this 4th day of August

in the year of our Lord one thousand nine hundred and

four, and of our Independence the 129th.

[Seal] SOUTHARD HOFFMAN,
Clerk.

Memorandum Pursuant to Rule 12, Rules of Piractice for

tlie Courts of Equity of the United States.

You are hereby required to enter your appearance in

the above suit, on or before the first Monday of Septem-

ber next, at the clerk's office of said court, pursuant to

said bill; otherwise the said bill will be taken pro con-

fesso.

SOUTHARD HOFFMAN,

Clerk.
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United States Marshars Office,

Nortliern District of California.

I hereby certify and return that I received the within

writ on the 5th day of August, 1904, and personally

served the same on the 5th day of August, 1904, on W.

W. Adams & Co., a corporation, by delivering" to and

leaving with W. A. Emeric, who was at time of service

secretary of W. W. Adamsi & Co., said corporation, and

said defendant named therein, at the city and county of

San Francisco, in said District, a copy thereof.

San Francisco, Aug. 6, 1904.

JOHN H. SHINE,

U. S. Marshal.

By E. A. Morse,

Office Deputy.

[Endorsed] : Filed September 6, 1904. Southard Hoff-

man, Clerk. By W. B. Beaizley, Dep. Clerk.
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In the Circuit Court of the United titaten, of the Ninth Judicial

Circuit, in and for the Northern District of California.

IN EQUITY.

HARAREY W. HASOY, JAMES H.

DEYEREUX, aud ALEXANDER H.

BRAWNER, Copartners Doing- Busi-

ness Under tlie Firm Name and Style

of J. J. ADAMS & COMPANY, \ Xo. 13,643.

vs.

W. W. ADAMS & COMPANY (a Cor-

poration) et al.

Rule Taking Bill Pro Confesso.

It appearing- by tlie return of the marshal that the

subpoena ad respondendum was duly served on the de-

fendant, W. W. Adams & Company, a corporation, on

the 5th day of August, 1904, and it further appearing

that the said defendant has not appeared herein as re-

quired: Now, on motion of John A.. Wright, Esquire, of

counsel for the complainants, it is ordered that the bill

of complaint be taken pro confesso against the said de-

fendant in accordance with the rules.

Dated 6tli September. 1904.

JOHN A. WRIGHT,

Solicitor for Ovmplainauts.
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Entered Sept. G, 1904.

SOUTHAEiD HOFFMAN,
Clerk.

By W. B. Beaizley,

Deputy Clerk.

In the Circuit Court of the United states, of the Ninth Judicial

Circuit, in mid for the Northern District of Calhfornia.

HARVEY W. HASCY, JAMES H.
\

DEVEREUX, aud ALEXANDER H.

BRAWNER, Copartners Doino- Busi-

ness Under the Firm Name and Style

of J. J. ADAMS & COMPANY,
/ No. 13,613.

vs.

W. W. ADAMS & COMPANY (a Corpo-

ration), et al.
^

Order Amending Bill.

Upon motion of counsel for tlie complainants, who al-

leged that the true name of the parties defendant sued

by the fictitious names of John D'oe, Ricliard Roe, John

Stiles and Richard Miles, are David Duncan, H. C. New-

liall, G. Newhall, and A. E. Bear, and the same satis-

factorily appearinjj;, it is ordered that the names of the

said defendants j^iven in the bill be amended, and the

cause proceed hereafter against them by their aforesaid

true names.
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Dated 20th Septenvber, 1904.

JOHN H. WRIGHT,

Solicitor for Complainants.

Entered September 20, 1904.

SOUTHAKD HOFFMAN,
Clerk.

By W. B. Beaizley,

Deputy Clerk.

At a stated term, to wit, the July term, A. D. 1904, of the

Circuit Court of the United States of America of the

Ninth Judicial Circuit, in and for the Northern Dis-

trict of California, held at the courtroom at the City

and County of San Francisco, on Friday, the seventh

day of October, in the year of our Lord one thousand

nine hundred and four. Present : The Honorable

WILLIAM W. MORROW, Circuit Judge.

IN EQUITY.

No. 13,643.

HARVEY W. HASCY, JAMES H. DEVEREUX, and

ALEXANDER H. BRAWNER, Copartners Doing

Business Under tlie Firm Name and Style of J. J.

ADAMS & COMPANY,
Complainants,

and

W. W. ADAMS & COMl'ANY, a Corporation, Oroaniz( <]

and Existing Under and by Virtue (f the Laws <»f

the State of (^alilornia, WALTER A. l^LMERIC,
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L. M. WILLIAMS, G. M. MAUNDER, E. J. HILL,

WILLIAH W. ADAMS, DAVID DUNCAN, H. C.

NEWHALL, G. NEAYHALL, A. E. BEAR, WILL-

IAM STUBB and GEORGE GRUBB,

Defendants.

Order for Decree.

This cause liavinu^ been brought on for hearing upon

application of John A. Wright, Esq., solicitor and of

counsel for the complainants upon the bill, subpoena ad

respondendum (with return of service), the rule entered

on the sixth day of September, 1904, taking complainant's

bill of complaint pro confesso, and the proofs herein, and

the same having been heard and considered.

It is ordered that a final decree in all respects as prayed

in the bill be tiled and entered herein in favor of com-

plainants.

WM. W. MORROW,
Circuit Judge.

[Endorsed] : Filed October 7, 1904. Southard Hoff-

man, Clerk. By W. B. Beaizley, Deputy Clerk.

At a stated term, to Avit, the July term, A. D. 1904, of the

Circuit Court of the ITnited States of America of the

Ninth Judicial Circuit, in and for the Northern Dis-

trict of California, held at the courtroom at the City

and County of San Francisco, on Friday, the seventh

day of October, in the year of our Lord one thousand

nine hundred and four. Present : The Honorable

AVILLIAM W. MORROW, Circuit Judge.
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IN EQUITY.

No. 13,643.

HARVEY W. HASCY, JAMES H. DEYEREUX, and

ALEXANDER H. BRAWNER, Copartners Doin*;

Business Under the Finn Name and Style of J. J.

ADAMS & COMPANY,

Complainants,

and

W. W. ADAMS & COMPANY, a Cori>oration, Oriu^anized

and Existing Under and by Virtue of the Laws of

the State of California, WALTER A. EMERIC,

L. M. WILLIAMS, G. M. MAUNDER, E. J. HILL,

WILLIAM W. ADAilS, DAVID DUNCAN, H. C.

NEWHALL, G. NEWHALL, A. E. BEAR, WILL-

IAM STUBB and GEORGE GRUBB,

Defendants.

Decree.

This cause came on to be heard this day and being duly

argued and considered, now, on motion of John A. Wright,

Esq., of counsel for the complainants, it is ordered, ad-

judged and decreed as follows:

First.—That a writ of injunction issue out of and un-

der the seal of this Court directed to the defendant cor-

poration, W. W. Adams & Company, its officers, stock-

holders, attorneys, clerks, servants and agents, forever en-

joining and restraining them and each of them from di-

rectly or indirectly selling, ottering for sale or putting
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up any brushes not made by the romplainants, J. J.

Adams & Company, upon Avhich shall be placed, stamped

or applied in any form or manner whatsoever the word

"Adam" or i\\e word "Adams" or the words "J. J. Adams"

or tlie words ^'\Y. AY. Adams,-' or any word like or sub-

stantially like the word "Adams" in sound or appearance;

and from in any form or manner whatsoever, by means

of stamps, impressions, labels, wrappers or publications

of any kind or by word of mouth or otherwise making i:

of tlie word "Adam" or the word "Adams," or any word

like or substantially like the word "Adams," in connec-

tion with the manufacture or sale or offering for sale of

any brushes not made by the said copartnership of J. J.

Adams & Company ; and from using the name "Adam" or

"Adams" as part of their corporate name,

Second.—That the said defendant corporation, W. W.

Adams & Company, its officers and stockholders, be and

they are hereby commanded forthwith to apply to the Su-

perior Court of the State of California in and for the

county in which the articles of incorporation of the said

defendant corporation, W. W. Adams & Company, were

originally filed or in which the property of such corpora-

tion is situated for a change of its corporate name to an-

other name in no manner like the firm name and style of

the complainants, J. J. Adams & Company, and diligently

to pursue such application until they shall obtain a

proper order of such court authorizing such change of

name.

Third.—That the defendant corporation, W. W. Adams

& Company, its officers, stockholders, attorneys, clerks.
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sei'vants and agent??, be and tliey are hereby coiinnanded

to deliver ii]) to the itmrslial of the United States for lh<'

Northern District of California io be destroyed all brnshes

in tlieir possession or nnder their control In any manner

designed to imitate the brushes manufactured and sold by

the copartnership firm of J. J. Adams & Oompany or cap-

able of being substituted or sobl as or for the brushes of

Ihat coj)artnevslii]) ; or else to obliterate or remove from

all such brnshes in such manner as shall be satisfactory

to the said copartnership firm of J, J. Adams & Company,

the words "'\^\ W. Adams & Company," and the words

"Adams" or "Adam/' and every Avord like or substantially

like the word "Adams" in sound or appearance.

Fourth.—That it be referred to E. H. Heaeock, Esq.,

standing master of this court, to take an account of the

damages which the complainants, J. J. Adams & Com-

pany, have sustained and the profits which the defend-

ants, AV. W. Adams & Company, its officers and stock-

holders, have made by the practices set forth in the bill

of complaint, and to report the same to this court and

that the said complainants shall have and recover of and

from the said defendants the damages and profits which

shall be found by the said master and have execution

therefor.

Fifth.—That the complainants shall have and recover

from the defendants their costs, charges and disbui'se--

ments in this suit, to be taxed in the usual manner by the

clerk of this court, and have execution therefor.

WM. W. MORKONN
,

U. S. Circuit Judge.
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[Endorsed] : Filed and entered October 7, 1904. South-

ard Hoffman, Clerk.

Writ of Injunction.

The President of the United States of America, to W. W.

\y. Adams & Company and to Its Officers and Stock-

holders, Greeting:

Whereas, in a certain cause depending in the Circuit

Court of the United States of America of the Ninth Ju-

dicial Circuit, in and for the Northern District of Cali-

fornia, between Harvey W. Hascy, James H. Devereux

and Alexander H. Brawner, copartners doing business

under the firm name and style of J. J. Adams & Com-

pany, complainants, and you, the said W. W. Adams &

Company, and others as defendants, a decree was made

and entered by the said court on the seventh day of Octo-

ber, in the year of our Lord one thousand nine hundred

and four, that a writ of injunction issue, forever enjoining

and restraining you, the said W. W. Adams & Company,

your officers, stockholders, attorneys, clerks, servants

and agents, from certain acts in the said decree

and hereinafter more particularly mentioned:

Therefore, this is to command you, W. W. Adams &

Company, a corporation, your officers, stockholders, at-

torneys, clerks, servants and agents, severally, absolutely

and forever to desist and refrain from directly or indi-

rectly selling, offering for sale or putting up any brushes

not made by the said complainants, J. J. Adams & Com-

pany, upon which shall be placed, stamped or applied
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in any form or manner whatsoever the word "Adam" or

the word "Adams" or the words "J. J. Adams," or the

words ''\V. W. Adams," or any word like or substantially

like the word ''Adams" in sound or appearance; and

from in any form or manner whatsoever, by means of

stamps, impressions, labels, wrappers or publications of

any kind or by word of mouth or otherwise making use

of the word '* Adam" or the word "Adams," or any word

like or substantially like the word "Adams," in connec-

tion with the manufacture or sale or offering for sale

of any brushes not made by the said copartnership of

J. J. Adams & Company; and from using the name

"Adam" or "Adams" as part of your corporate name.

Witness the Honorable MELVILLE W. FULLER,

Chief Justice of the United States, and the seal of said

Circuit Court, this seventh day of October, in the year

of our Lord one thousand nine hundred and four, and of

our Independence the one hundred and twenty-ninth.

[Seal] SOUTHARD HOFFMAN,

;

Clerk.

Return on Service of Writ.

United States of America,

Northern District of California,—ss.

I hereby return that I served the annexed writ of in-

junction on the therein named W. W. Adams & Co. la

corporation), by handing to and leaving a true and coi*-

rect copy thereof Avith A^^ A. Emerick, the secretarj'^

of W. W. Adams & Co. (a corporation), personally at
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San Francisco, in said district, on the Ttb day of Octobei".

A. D. 1904. I exhibited to him this original writ.

JOHN H. SHINE,

IT. S. Marshal.

By Geo. H. Burnham,

Deputy.

United States of America,

Northern District of California,—ss.

I hereby return that I served the annexed writ of in-

junction on the therein named W. W. Adams & Co. (m

corporation), by handing' to and leaving* a true and cor-

rect copy thereof with David Duncan, the president of

W. W. Adams & Co. (a corporation), personally at San

Francisco, in said district, on the 7th day of October,

A. D. 1904. I exhibited to him this original writ.

JOHN H. SHINE,

U. S. Marshal.

By Geo. H. Burnham,

Deputy.

[Endorsed]: Filed October 20, 1904. Southard Hoff-

man, Clerk.
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In the United Htates Circuit Court, Ninth Circuit, Northern

District of California.

IN EQUITY.

No. 13,643.

UArvVEY W. HASCY, JAMES H. DEVEKEUX and

ALEXANDER H. BlIAWNEK, Copartners Do-

ing Business Under the Firm Name and iitjle of

J. J. ADAMS & COMPANY,

Complainants,

and

\V. W. ADAMS & COMPANY, a Corporation Organized

and Existing Under and by Virtue of the Laws of

the State of California, WALTER A. EMERIC,

L. M. WILLIAMS, G. M. MAUNDER, E. J. HILL,

WILLIAM W. ADAMS, JOHN DOE, RICHARD

ROE, JOHN STILES, RICHARD MILES, WILL-

IAM STUBB and GEORGE GRUBB,

Defendants.

Stipulation for Settlement of Cause.

It is hereby stipulated and agreed that this suit shall

be settled in the manner following, that is to say:

1. The defendant corporation will immediately com-

mence and diligently pursue proceedings to change its

corporate name from W. W. Adams & Company to some

name whicli sliall not contain i\w word ''Adams'' or

"Adam."
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2. The defendant corporation will in siicli manner as

shall be satisfactory to the complainants obliterate or

remove from all brushes which it now has in stock the

words "W. W. Adams & Co.'' and the words "Adams"

or "Adam."

3. The defendant corporation Avill furnish to the com-

plainants a true list of the names and addresses of all

the manufacturers of the brushes heretofore boug^ht b}^

it and of all its customers for brushes heretofore sold

by it.

4. The defendant corporation will furnish to the com-

plainants a true list of the names and addresses of all

its officers and stockholders.

5. The defendant corporation will confess the bill of

complaint by failing to appear in response to the sub-

poena.

6. The complainants shall thereupon take a decree in

all respects in accordance to the prayer of the complaint,

but immediately on the entry of tlie decree vill mark

the same fully satisfied in respect to damages, profits

and costs.

Dated San Francisco, August, 1'904.

JOHN A. WRIGHT,

Solicitor for Complainants.

[Endorsed] : Filed December 3, 1904. Southard Hoff-

man, Clerk. By W. B. Beaizley, Deputy Clerk.
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In the Circuit Court of the United Htatc.s for the Ninth

Judicial Circuit, in and for lite Xorthern Dintrict of

California.

J. J. ADAMS & COMPANY,
,

Complainants,

' No. 13,648.

W. W. ADAMS & COMPANY,

Defendants.

Master's Report upon the Accounting.

IN THE MATTER OF THE ACCOUNTING BEFORE

THE MASTER.

To the Honorable, ithe Judges of the Circuit Court of the

United States, Ninth Circuit, Northern District of

California.

The undersigned, standing master in chancery of said

court, to whom the above-mentioned matter was referred

by order of said Court, made and entered in the above-

entitled cause on the 7th day of October, 1904, to "take

an account of the damages which the complainants, J.

J. Adams & Company, have sustained, and the profits

which the defendants, W. W. Adams & Company, its

officers and stockholders, have made by the practices

set forth in the bill of complaint, and to report the same

to this Court," etc., respectfully reports as follows:
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That on the 10th day of November, 1904, the said mat-

ter of the accounting coming- on regularly for hearing,

John A. Wright, Esq., appeared as the solicitor for the

complainants, and Lester A. Jacobs, Esq., appeared as

the solicitor for the defendants, when I proceeded with

the hearing of said matter. Such hearing was regularly

continued from itime to time until November 30th, 1904,

when the matter was finally submitted.

Herewith is submitted a transcript of the proceedings

had and testimony taken before me.

From such testimony I find, and do report, that the

defendants, W. W. Adams & Oompany, its officers and

stockholders, have made by the practices set forth in

the hill of comjDlaint herein profits to the amount of four

thousand four hundred and sixty-eight ($4,468.00) dol-

lars.

Upon the hearing the solicitor for the complainants

announced that "the complainants do not ask the mas-

ter to consider the question of damages other than pro-

fits," and in accordance therewith I have not considered

the same.

Dec'r 7th, 1904.

Kesipectfully submitted,

E. H. HEAOOCK,

Master in Chancery.

[Endorsed] : Filed December 7, 1904. Southard Hoff-

man, Clerk. By W. B. Beaizley, Deputj^ Clerk.
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In the luUvd i<lalcs Circuit Court, Ninth Circuit, Northern

District of California.

IN EQUITY.

HAKVEY W. HASOY et al.
^

and I No. 13,048.

W. W. ADAMS & COMPANY et al.
^

Affidavit of Service of iVIotion for Final Decree.

State of Oalifornia,

City and County of San Francisco,—ss.

James M. Koford, being- duly sworn, deposes and says":

That I am a resident of Berkeley and over the ag'e of

21 years; that on the 25th day of April, A. D. 1905, at

the city and county of San Ftaucisco, State of Califor-

nia, I served a copy of the annexed "Affidavit and No-

tice of Motion for Final Decree and Relief from Stipu-

lation" upon D. Diuncan, President of the Einerick &
Dtmcan Company, formerly called W. W. Adams & Com-

pany, the defendant corporation herein, and another

copy upon Lester H. Jacobs, Esq., who acted as counsel

for said defendant in sundry proceedings in this cause,

by then and fhere delivering such a copy thereof to each

of them. JAMES M. KOFORD.

Subscribed and sworn to before me this 25th day of

April, 1905.

[Seal] HARRY J. LASK,

Notary Public in and for the City and County of San

Francisco, State of California.
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In the United States Circuit Court, Ninth Circuit, Northern

District of California.

IN EQUITY.

No. 13,643.

HAKVEY W. HASCY, JA^ilES H. DEVEREUX and

ALEXANDER H. BRAWNER, Copartners Doing

Business Under the Firm Name and Style of J. J.

ADAM'S & CIOMPANY,

Complainants,

and

W. W. ADAMS & COMPANY, a Corporation Organized

and Existing" Under and by Virtue of tlie Laws of

the State of California, WALTER A. EMERIC,

L. M. WILLIAMS, G. M. MAUNDER, E:. J. HILL,

WILLIAM' W. ADAMIS, JOHN DIOE, RICHARD
ROE, JOHN STILES', RICHARD MILES, WILL-

IAM STUBB and GEORGE GRUBB,

Defendants.

Notice of Motion for Final Decree and Relief From Stipulation.

To Emerick & Duncan Company, lately known as W. W.

Adams & Company, Defendants in this Cause:

Sirs: You will please take notice that on Monday, the

1st day of May, 1905, at the opening of court on that day,

or as soon thereafter as counsel can be heard, I will

move this Court for final decree in this cause in favor

of the complainants and against the defendants for the

sum of |4,468, the profits found by the master to have
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been iiiadc^ by flip defendants by the practices set forth

in tlie complaint, and for the costs of this cause to be

taxed; and that the complainants be relieved from that

part of the stipnlation now on file herein whereby the

complainants agreed immediately on the entry of the

decree to mark the same fully satisfied in respect to

dama j>efl, profits and costs, so that notwithstanding^ such

stipulation the complainants shall have execution for

the profits found by the master to have been made by

the defendants by their practices and for the costs of

this cause.

The grounds of the motion will be:

Tst. That tlie master's report in respect to such pro-

fits has been on file more than 30 days and no exceptions

thereto have been filed.

2d. That the stipulation of the complainants to waive

damages, profits and costs was made on the faith of state-

ments by the defendants that they had made little or

no profits by the practices set forth in the bill of com-

plaint, which statements were untrue.

3d. That the stipulation of the complainants to waive

damages, profits and costs was made on the faith of a

promise by the defendants to furnish a true list of the

names and addresses of all the manufacturers of brushes

theretofore bought by the defendants bearing- the name

Adams or W. W. Adams stamped on them; which prom-,

ise the defendants afterward refused to perform.

4th. That by the refusal of the defendants to perform

their said promise the complainants have been subjected

to unnecessary costs and charges.
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5tb. That there is a failure of cousideratiou for the

stipulation made by complainants.

The papers on which the motion is to be made are the

annexed affidavit, and all the papers on file in this cause.

Dated 25th April, 190'5.

Yours, etc.,

(Sd.) JOHN A. WEIGHT,

Solicitor for Complaimants.

hi the United States Circuit Court, Ninth Circuit, Northern

District of California.

IN EQUITY.

No. 13,643.

HARVEY W. HASCY, JAMES H. DEVEREUX and

ALEXANDER H. BRAWNER, Copartners Doing-

Business Under the Firm Name and Style of

J. J. ADAMS & COMPANY,
OomplainantiS,

and

W. W. ADAaiS & OOMPANY, a Ciorporatiou, Organized

and Existing Under and by Virtue of the Laws of

the State of California, now Called the E'lVmRICK

& DUNCAN ClOMPANY, WALTER A. EMER-

ICK, L. M. WILLIA:MS, G. M. MAUNDEiR, E. J.

HILL, WILLIA]\r W. ADAMS, DAVID DUNCAN,

H. C. NEWHALL, G. NEWHALL, A. E. BEAR,

AVILLIA:M STUBB and GEORrxE GRUBB,

Defendants,
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Affidavit in Support of Motion for Final Decree, etc.

State of California,

City and County of San Francisco,—ss.

John A. Wricjht, being duly sworn, deposes and says:

I am the solicitor for the complainants in this cause.

The cause was commenced on the 4th day of August,

1904.

The bill in substance alleges tliat since about the

3^ear 1807, the complainants and their predecessors in

business, under the name of J, J. Adams & Company,

have been continuously and uninterruptedly manufac-

turing brushes, stamped either with the word "Adams"

or the words "J. J. Adams," which acquired a gTeat

reputation throughout the United States, and have long

been universally Ivuown to and described by the trade

and users of brushes throughout the United States as

the "Adams Brush"; that the defendants, wrongfully

intending to engage in the business of selling brushes

as and for the "Adams' Brush," organized themselves as

a corporation under the name of W, W. Adams & Com-

pany and put up brushes marked with the words "W.

W. Adams" in a similar manner to the words "Adams"

and "J. J. Adams," put upon the complainants' brushes,

and sold such fraudulent imitations as the "Adams

Brush," and by reason of the fraudulent similarity of

their name to the complainants' name deceived many in-

tending purchasers of the complainants' brushes. The

bill made the ordinary prayer in such cases for an in-

junction; to compel the defendants to change their cor-
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porate name; to compel the defendants to give up the

brushes in tlieir possession stamped with the name of

"Adams"; for an inquiry into the damages sustained

by the complainants and tlie profits made by the de-

fendants, and for a judgment that the defendants pay

to the complainants such profits and damages with the

costs of suit.

On the 9th day of August, 1904, a gentleman whom

I had not previously known, but whom I now know as Mr.

D. Duncan, president of the defendant corporation,

called on me. He gave his name and said that he "had

an interest" in W. W. Adams & Company and "wanted

to see if he couldn't stop the litigation"; he said that

he liad heard that a gentleman named Brawner, one

of the complainants from New York, was soon to be here

in San Francisco and he wanted to submit to Mr. Braw-

ner a proposal to "stop the litigation." At the con-

clusion of this interview he told me that if I recovered

a judgment for damages or profits against W. W. Adams

& Company, my clients would never get a cent of it.

I aslved him if W. W. Adams & Company was insolvent.

He said, "They can pay their bills and when a man can

pay his bills he is not insolvent, but if you get a judg-

ment for any profits or damages you will never collect

one cent of it from W. W. Adams & Company."

On the 11th day of August, 1904, I received from this

gentleman a letter, of which the following is a copy:
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San Francisco, Aug. lltli, VM)4.

John A. Wright, Esq., 222 Sausome Street, San Fran-

cisco.

Dear Sir: Supplementing my conversation, 1 am au-

thorized to confirm the statement that the W. W. Adams

Company will abstain from stamping any brushes with

their name, as we do not consider it commercially of

sufficient moment to warrant expensive litigation. We
desire also to disclaim any intention on our part by such

stamping to deceive either the merchant or consumer, as

we have not in a single instance misrepresented the

product which we have offered, nor are we aware that

our product has been sold as that of your clients.

We have no desire or intention to conduct the business

of the corporation in any manner not in consonance with

commercial faith and honor.

Of course, it is understood that this isi written as a

proposition of compromise, and is not to affect any right

we may have in case we are compelled to litigate.

Kindly submit this proposition to your clients, Messrs.

J. J. Adams and Co., and advise us as to their decision.

Yours very trul^^,

D. DUNCAN.

Mr. Brawner, one of the complainants from New York,

called on me on tlie 22d August, 1904. I notified Mr.

Duncan of his arrival, and on the next morning he called

with his attorney, Mr. Lester IT. Jacobs, to meet Mr.

Brawner at my office. Tie calh^d again on August 29th
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and' 31st, and saw Mr. Brawner and me, negotiating all

the while to "stop the litigation."

In all these interviews he asserted that W'. W. Adams

& Company had made little or no profits on the sale of

brushes marked with the word "Adams"; that W. W.

Adams & Company had very little property; that it

would be commercially destructive to them to destroy

the brushes in their possession marked with the word

"Adams," or to change their corporate name; that since

W. W. Adams & Company had made little or no profit

from brushes stamped with their name they were will-

ing to Htop doing so in the future, but they would not

change their corporate name, etc. His conversation in-

duced me to believe, and I am reasonably certain, in-

duced Mr. Brawner also to believe that it was true that

W. W. Adams & Company had made little or no profit

by their acts, and as my clients did not wish to be op-

pressive, but were extremely desirousi to prevent in-

fringements of their trademark and trade name, I simply

insisted that the defendant corporation should change its

corporate name from W. W. Adams & Company to some

name which would not contain the word "Adams" or

"Adam"; that it should obliterate or remove from all

brusihes it had in stock the words "Adams" or "Adam";

that it should furnish to the complainants a true list of

the names and addresses of all the manufacturers and

customers for such brushesi theretofore sold by it; that

it should confess the bill of complaint by failing to

appear in response to the subpoena, and that the com-

plainants should take a decree in all respects in accord-
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ance to the prayer of tlie complaint; but in view of

Duncan's assertion tliat the defendant liad made little

or no profits and was poor, I agreed to mark the decree

fully satisfied in respect to damages, profits and costs.

The defendants agreed to these terms, and on the 3d

September, 1904, a stipulation to that effect was signed

by them, and by me as solicitor for the complainants'.

The chief value of this stipulation to the complainants

was that it promised to give them all the discovery that

they could obtain by continuing; the suit concerning the

sources and ramnifications of the infringement on their

trademark; and the waiver of the complainants' right to

damages, profits and costs was based solely on a belief

in the truth of the defendants' assertions that they had

made little or no profit, and were so poor that a judg-

ment against them would be practically valueless.

Shortly after this stipulation was made the defend-

ants took steps to change their corporate name, and did

eventually get an order changing it to the Emeriek &
Duncan Company, and they removed from the brushes

in their possession the name of ''Adams" in a manner

satisfactory to the complainants.

But in ostensible compliance with that part of the

stipulation which promised full discovery of the names

of the manufacturers of the offending brushes, the de-

fendants sent to me a letter dated 19th September, 1904,

received by me on 20th September, 1904, of Avhich the

following is a copy:
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San Francisco, Septem'ber 19, 1904.

Mr. Jolm A. AVright, 222 Sansome St., City.

Dear Sir: Following is a complete list of the stock-

holders and directors of W. W. Adams & Co.:

David Duncan, Pres., 204 Sansome St.

II. C. Newhall, Vice-Pres., Oak and Stanyan Sts.

W. A. Emerick, Secy., 152 New Montgomery St.

(t. Newhall, Oak and Stanyan Sts.

A. E. Bear, 152 New Montgomery St.

List of manufacturers whom we are buying paint

brushes from are as follows:

J. M. C. Martin's Sons, New York.

HoUingsworth & Kip, New York.

Maendler Bros., St. Paul.

United Brush Manufacturers, New York.

The list of customers we are working on will follow.

Yours truly,

W. W. ADAM'S & CO.

I did not notice anything peculiar in this letter, but

supposed it frankly gave the names of the manufactur-

ers who had manufactured imitation "Adams Brushes"

for the defendants, and retained it in my possession to

be sent to my clients with the interlocutory decree and

a copy of the injunction when they should be issued.

On the Tth of October, 1904, I obtained and entered an

interlocutory decree adjudging that a perpetual injunc-

tion issue; that defendants should change their corpo-

rate name to another name in no manner like the firm

name and style of the complainants, J. J. Adams & Com-
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pauy; adjudgiug that the defendants obliterate the

word ''Adams" from the brushes in their i>ossessi<>n;

adjudging the ordinary reference to the master of this

court to take an account of the profits and damages, and

directing recovery of costs.

On the 8th October, 1904, I sent my clients in ^.'ew

York a certified copy of the decree. In my letter enclos-

ing this document I said: "I have also obtained from the

defendant a list of the stockholders and directors of W.

^\. Adams & Company, a list of the manufacturers of

their brushes and a list of their customers. I likewise

enclose these lists herein. You will notice in the list of

manufacturers the name of J. M. C Martin's Sons, who

wrote you on the 23d January, 1903, that they had never

branded any brush "Adams," or even W. W. Adams &

Co. I send a letter of Martin's Sons in which they made

that declaration."

In reply to this letter I received from my clients a let-

ter dated 11th October, 1901, in which they said: "The

enclosures from W. W. Adams & Company, giving a list

of manufacturers' from whom they have been buying

brushes' does not state that these people have been sup-

plying them with brushes stamped W. AV. Adams & Co.,

which it should do to give it any value to use. I enclose

it again herewith."

ripon receiving this letter from my clients I read more

carefully the letter of the defendants to me bearing date

19th September, 1904, and then noticed that it did not

state that the manufacturers who had been supplying

them with brushes had supplied tliom with bnislies
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stamped W. W. Adams & Co., but I supposed the fail-

ure to state that the brushes supplied them were marked

by those manufacturers with the word "Adams" was a

mere inadvertence of the writer. It was, however, essen-

tial to my clients to know whether all of the manufac-

turers mentioned in the defendants' letter of 19th Sep-

tember, 1904, had made brushes for the defendants

stamped with the word "Adams," and it was particu-

larly essential in the case of the J. M. C. Martin's Sons,

who had written my clients the 33d January, 1903, that

they had never branded any brush "Adams,-' or even

"W. W. Adams & Co."

In this state of mind I wrote to Jlessrs. Froliman &

Jacobs, who had acted for the defendants as solicitors

during the negotiations which resulted in the stipula-

tion, the following letter:

20 October, 1904.

Messrs. Frohman & Jacobs, 124 Sansome St., City.

( Hascy et al. vs. W. W. Adams & Co.)

Dear Sirs: I am this morning in receipt of your note

dated the 18th instant, enclosing a copy of the order

changing the name of W. W. Adam & Co. to Emerick &

Duncan Co.

Under date September 19th, 1904, your clients ad-

dressed me a letter from w^hich the foUow^ing is an ex-

tract:

"List of manufacturers whom we are buying paint

brushes from are as follows:

J. M. C. Martin's Sons, New York.

Hollingsworth & Kip, New York.
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Mendler Bros., St. Paul.

United Brush Manufacturers, New York."

Will you kindly get your clients to write me a letter

specifically saying; whether or not all of these manufac-

turers have supplied them with brushes stamped W. W.

Adam^ & Oo. ?

I shall feel greatly obliged if you will request your

clients to send this statement immediately.

Very truly yours,

JOHN A. WRIGHT.

On 25th October, 1904, I re'-eived from ^lessrs. Froh-

man & Jacobs a letter, of which the following is a copy:

San Francisco, Oal., October 24, 19€4.

John A. Wright, Esq., 222 Sansome Street, City.

Dear Sir: Mr. Emerick has called in relation to your

last letter, and says that his company complied fully

with the agreement between you. An inspection of that

agreement convinces me that he is right in his state-

ment.

Very truly yours,

LESTER H. JACOBS.

On the same day I wrote to Mr. Jacobs a letter, of

which the following is a copy:

25 October, 1904.

Lester H. Jacobs, Esq., 124 Sausome St., City.

(Hascy et al v. W. W. Adams & Oo.)

Dear Sir: I am surprised at the contents of your note

of the 24th, this morning received by me.
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My clients had no concern with manufacturers of

brushes which did not bear the name of W. W. Adams

& Co., and it was in order to ascertain the names of such

persons as did manufacture brushes bearing that name

that the provision was inserted in the stipulation that

"tL(^ defendant corporation will furnish to the complain-

ants a true list of the names and addresses of all the

manufacturers of brushes heretofore bought b}' it.''

The letter of your clients to me dated September

19th, 1904, used the expression ''list of manufacturers

whom we are buying paint brushes from are as follows,"

and then gave the names of certain manufacturers. It

would seem from your note of this morning that the lan-

guage was designed to evade the stipulation. I must

insist that your clients shall write me a letter saying

specifically whether or not all of the manufacturers

mentioned by them in their letter of the 19th of Sep-

tember to me have supplied them with brushes stamped

W. W. Adams & Co.; and if any of the manufacturers

named by them have not supplied them with such

brushes, I must insist they shall specify those who have

not done so.

Kindly let me know your clients' intention in respect

to complying with my request immediately.

Very truly yours,

JOHN A. WRIGHT.

On the 26th October I received from Mr. Jaco'bs a let-

ter, of which the following is a copy:
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San Francisco, Cal., October 26, 1904.

John A. Wriohl Es(i., Alt(/rney at l.a^v. 222 Bansomo

Street, aty.

Dear Sir: Your favor of yesterday is at hand, and

will be referred by me to Emerick & Duncan CV)mpany.

I assure you that, as far as I understand the situation,

there is no desire on th<' part of our clients to evade

anything.

Very truly yours,

LESTER H. JACOBS.

On the 27th October, 1904, Walter A. Emerick, the

secretary of the defendant corporation, called upon me

at my office. His conversation on the subject of the

letter to me from his company of the 18th September,

1904, convinced me that the wording of that letter was

intended to be evasive. He indeed specifically said that

he did not mean by his letter to assert that all of the

manufacturers named therein had manufactured brushes

for his company stamped with the word "Adams" ; that

he thought that by giving the names of all the man-

ufacturers from whom his company had bought brushes

my clients would be able to find out unaided which of

them had sold his company brushes with the name

"Adams" on them; that he could not remember which of

them had done so, etc. I reminded him that the chief

consideration which induced my clients to forego dam-

ages and costs against his company was the promise of

his company to give my clients the names of the manu-

facturers who made the so-called "Adams" brushes for

his company and the names of the persons to whom his
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company sold them; that if he could not reiueniber which

manufacturers made such brushes he could find out by

consulting- his books; he said his books lie thought would

not show. I told him that in that case I must have an

affidavit from him disclosing his full personal recollec-

tion. He agreed to give such an affidavit. I then

asked him seriatim as to each manufacturer named by

him as to whether he remembered that such person man-

ufactured such brushes. He answered positively that

three of the manufacturers named by him had done so,

but he could not remember as to the fourth. I then in

his presence and hearing dictated a proposed affidavit

for him which contained the substance of his answers,

and when it was typewritten I read it to him and asked

him if it was a correct statement of what he had said to

me; he said it was.

The following is a copy of the proposed affidavit so

written and read to him:

[Title of Court and Oanse.]

United States of America,

State of California,

City and County of San Francisco,—ss.

Walter A. Emerick, being duly sworn, deposes and

says

:

I was the secretary of the defendant corporation, W.

W. Adams & Company, and am now the secrc^tary of

the corporation known as Emerick '& Duncan Company.

I cannot rememiber whether J. M. C. Martin's Sons of

New York ever manufactured and delivered to W. W.
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Adams & Company brushes with tlic uaiiio of W. \V.

Adams & Company stamped on them. I do not think

they did, but they may have manufactured for ^\. \V.

Adams '& Company a small lot bearing- the name \V. \V.

Adams & Company stamped on them.

Holling^sworth & Kip, of New York, manufactured

brushes for us and stamped thereon the name of W. W.

Adams & Company.

Maendler Bros., of St. Paul, manufactured for us

brushes and stamped thereon the name W. W. Adams

& Company.

The United Brush Manufacturers of New York manu-

factured brushes for us and stamped thereon the name

W. W. Adams & Company.

No other brushes were manufactured for us by any

other manufacturers with the name W. W. Adams &

Company stamped on them.

Subscribed and sworn to before me this 27th day of

October, 1904.

When this proposed affidavit was finished I asked

liim to sig-n and swear to it. He said he did not like to

sign and swear to it before showing it to Mr. Duncan,

the president of the company, and asked me if he might

take it away with him for that purpose and sign and

swear to it later. I said he might, and he took the pro-

posed affidavit away with him, I retaining a copy.

A few days later Messrs. Duncan and Emerick called

on me again. T do not remember whether they called
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separately or together, but they each said that they dul

not like to give the atildavit voliiutarily; that they did

not want to disclose the names of the manufacturers of

the imitation brushes without being compelled to do so;

that in particular they anticipated dealing in the future

with J. M. C. Martin's Sons, and if they voluntarily said

anything aibout that firm they would sell them no

brushes of any kind. I told Messrs. Emerick and Dun-

can that I would be obliged to take an accounting to

compel these disclosures; that the accounting w^ould

have to be taken before a master and would be expen-

sive; that I would insist on their paying those expenses;

that they could explain to Martin's Sons that if they

had not made the affidavit an expensive proceeding for

accounting would be taken against them, and that they

would be obliged in any case to make a full disclosure

and that Martin's Sons would understand. Duncan

asked me how much the proceeding would cost. I told

him I did not know; that there would be master's fees,

stenographer's fees, my fees, etc., and the extent of

these charges would depend on the time which the ac-

counting might occupy; that I intended to fully examine

their books and thought that would take a considerable

time. To all of which he replied, "Well, it cau't be

helped," or words to that effect. They both positively

refused to make the affidavit or give any further infor-

mation.

Up to this time I was quite prepared, ready and will-

ing upon receiving the information promised by tlie

defendants to waive an accounting and costs and mark
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the iuterloculorv decree satisfied as to damages and

costs; but their refusal to abide in good faith by their

promise to give the required informatiou, their ex-

])res«ed desire to be forced to give it, and their apparent

willingness to pay the costs left no course open to me
but to proceed to an accounting before the master.

Accordingly, Emerick, the secretary of the defendant

corporation, was summoned to appear before the master

for the accounting on the 10th day of November, 1904,

and to bring with him the books of the defendant cor-

poration.

To my very great surprise Mr. Lester Jacobs appeared

at the opening of this proceeding on that day and vig-

orously opposed the taking of the accounting. He pro-

duced the stipulation and read it, and asserted that to

proceed with an accounting was a violation of the

stipulation. He said among other things:

"The situation is simply tliis: I ask for a continu-

ance of a week that is past tlie first Isiw and motion day

of this Court, at which time I will ask the Court to direct

the counsel to comply with the stipulation and order

a satisfaction entered in respect to the damages, costs

and profits, and I think the request reasonable under

the circumstances."

He then read each clause of the stipulation obligatory

on the defendants, and asked me in respect to each

whether the defendants had not complied with that, to

whicli 1 answered yes until he came to the clause in

which tlic defendants agr-eed to furnish to the comydain-

ants a true list of the names and addresses of the manu-
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factiirers of the oft'euding brushes, iu respect to which 1

answered that the pretended list of luamifactiirers

which they had furnished was clear! v -au evasion; that

Mr. Duncan, the president of the defendant corpora-

tion, and Mr. Emerick, the secretary, had each requested

me to take these proceedings upon the gTound that they

did not like to disclose the names of the manufacturers

—

they had required me to take these proceedings in order

to force a disclosure of those names. Mr. Jacobs then

said:

"If your Honor please, if Mr. Wright is connect in his

understanding as to the attitude of the parties defend-

ant, I will merely not appear but will let the proceed-

ings be had before the master in my absence.''

Mr. Jacobs made no motion in this cause on the next

or any succeeding law and motion day, but on November

18th, 1904, before any further steps toward the account-

ing were taken, Mr. Jacobs appeared before the master,

and upon the master stating to him that he understood

that a further hearing was postponed until November

21st, he stated that he was aware of that and that he

would not be present.

Mr. Jacobs never appeared again on tlie accounting

and it proceeded without him. From liis absence I in-

fen-ed that he had satisfied himself as to the accuracy

of my statement of the attitude of the defendants. I

further inferred from the request of the defendants to

be forced to make the disclosures they had promised

and from the statement, and the absence of the defend-

ants' counsel, that they would promptly pay the ex-
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penses of the accounting. I did not anticipate that it

would disclose that any considerable amount of profits

had been made by the defendant, and 1 Avas prepared,

ready and willing to carry out the stipulation on obtain-

ing the information I desired.

On November 21st the accounting proceeded and on

examination of the letter-book there was found a copy

of a letter written by the defendants to J. M. C. Martin's

Sons, dated October 2d, 1903, in which the defendants

ordered from the latter a lot of brushes and concluded

their letter with the words, "Kindly stamp all the

brushes W. W. Adams & Co. Please have the handle

on the star dusters exactly as sample." Eimerick ad-

mitted that this order was filled as requested. And

thus it appeared that Martin's Sons had delivered to the

defendants brushes stamped with the word "Adams"

no longer ago than a year prior to the day on which

Emerick had said he could not remember whether Mar-

tin's Sons had done so or not.

The examination proceeded searchingly until Noveui-

ber 30th, 1904, when it appeared by Emerick's own ad-

missions that the defendants, instead of having made

"little or no profits," had actually made profits by the

sale of spurious Adams brushes amounting to 14,408.

Immediately after the accounting was closed I obtained

a statement of the master's fees and the fees of his

stenographer. I requested Duncan to pay them at once.

He first declined and accused me of viohiting my stipula-

tion but afterwards callefl and asked nic if llie bills couhl

not Ih? reduced. I told him that he must see the master
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and his steuooraplipr on that subject. He then said he

would call the folloAving- Monday and get the bills and

see those gentlemen. He did not call. I supposed for

a. long time that the bills had been paid until informed

by the master that they had not been. I telephoned to

Duncan thereupon {about the 12th of April, 1905), ask-

ing why he had not called for the bills and paid them.

He said he had been out of town, forgotten them, etc. I

then wrote him demanding that they be paid at once or I

Avould issue execution.

To my great surprise I received a letter from Mr.

Lester H. Jacobs in reply to this, asserting that I desired

to violate my stipulation and that he proposed to make

me observe it.

The master's report has been filed over thirty days and

no exceptions have been filed to it. I respectfully sub-

nut that the untruths, evasions and effrontery of the de-

fendants which I have set forth show a total failure of

consideration for the stipulation on the part of the com-

plainants to waive damages and costs, and that the com-

plainants are in equity entitled to relief from that part

of the stipulation.

(Sd.) JOHN A. WRIGHT.

Subscribed and sworn to before me this 25th day of

April, 1905.

[Notarial Seal] HARRY J. LASK,

Notary Public, in and for the City and County of San

Francisco, State of California.
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[Endorsed] : Affidavit aud Notice of Motion for Final

Decree and Relief from Stipulation. Filed April 25,

1905. ISoutliard Hoffman, Clerk. By W. B. Beaizley,

Deputy Clerk.

Jn the United States Circnit Court, Xinth Circuit, Xorth-

em Distrivt of California.

IN EQUITY.

HARVEY W. HASCY et al.,

Complainants,

' No. 13,643.

W. W. ADAMS & COMPANY et al.,

Defendants. '

Affidavit of Lester H. Jacobs in Opposition to Motion for

Final Decree, etc.

United States of America,

Northern District of California,

City and County of San Francisco,—ss.

Lester H. Jacobs, being duly sworn, says under oath

:

That he has acted as attorney for ^V. \^^ Adams &

Company in the controversy with J. J. Adams & Com-

pany; that he called at the office of John A. Wright,

solicitor for complainants, in regard to the matter on at

least two occasions, on one of \vlri<h Brawner, one of the

complainants, was present, also Duncan, president of W.

^^'. Adams & Company; that affiant heard and partici-
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patecl in what he understood were the final oral negotia-

tions in regard to the settlement of the case without liti-

gation; that affiant heard no representations on the part

of said Duncan as to the amount of profits made by W.

\\. Adams & Company from the sale of brushes; that

throughout said negotiations the contention of said W.

W. Adams & Company was thait it had adopted said

name in good faith, that being the name of the firm

which preceded it, and that it had not engaged in unfair

competition with W. W. Adams & Company. Affiant

advised said W, W. Adams & Company that an equity

suit in the Federal Courts is a \evj expensive proceed-

ing (which had been afflant's experience); that said

D'uhcan and Emerick, who were interested in W. W.

Adams ik. Company, stated to affiant alone and also

stated to said Wright that W. W. Adams & Company

was in no position to pay expenses of such litigation,

and that though they considered their position morally

and legally sound, they would make any reasonable

concession to avoid litigation, but they insisted, as a

prerequisite, that the matter should cost W. W. Adams

cK: Company nothing. That after the settlement had

been orally agreed to, either said Duncan or said Emer-

ick brought to affiant a stipulation prepared by John

A. Wright. Affiant stated to said Duncan that said

stipulation was not in accordance with the oral agree-

ment in that the stipulation provided for a judgment for

profits, damages and costs and the immediate satisfac-

tion thereof, while the agreement, as affiant had under-

stood it, was that there was to be no such judgment at
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all. Aflfiant accordingly drew a stipulation embodying

what he understood to be the agreement between the

parties. A copy of said stipulation is annexed to the

affidavit of said Duncan, presented herewith. Said

Duncan shortly thereafter informed affiant that said

Wright insisted on the stipulation as drawn by him, and

that while he disliked to have any money judgment

entered against his concern, as it might hurt it commer-

cially, nevertheless, having gone so far with the settle-

ment, he did not consider that the point justified his

withdrawal from it at that stage.

Affiant assumed that the matter had been settled

satisfactorily when he received from said Wright the

letter addressed by him to Frohman & Jacobs, dated

the 20tih of October, 1904, and the correspondence con-

tained in the affidavit of said Wright ensued.

On receiving notice that the hearing would be had

before the Commissioner, affiant believing tlie matter to

be contrary to the agreement of the parties, complained

thereof to Hon. W. W. Morrow, Judge of this Court, in

chambers, and there stated what, according to his recol-

lection, was the fact, that the interlocutory decree was

contrarj' to the agTeement in providing for a reference

to the Commissioner, but affiant did not have the stipula-

tion at hand when such statement was made. Upon

consulting the stipulation, affiant's memory was re-

freshed, that said Weight li:.<] insisted ini Huvh a judg-

ment, and affiant accordingly snid no more about the

matter to said Judge, but affiant still believed tliiit the

proceedings for an accounting were useless in view of
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;!:;' ;i^reement on said Wright's part to satisfy the

judgment in regard to damages, profits and costs, and

accordingly affiant went before Honorable E. H. Hea-

cock, the Master in Chancery, on the first day of the

hearing and called his attention to said stipulation, and

suggested that it was useless to proceed. Said Wright

insisted on his right to proceed, and stated that as the

stipulation called for a satisfaction of the judgment for

damages, profits and costs, of course, there would have

to be such a judgment before it could be satisfied. Said

Wright then and there also stated that said proceedings

had been taken at the request of affiant's clients. Said

Bmerick was present, and said Emerick told affiant that

he never made any such request. Affiant thereafter

saw said Duncan, who explained to him that he had said

to said Wright that he did not consider that he was

entitled 'to any more information; that the stipulation

had been complied with, but that if it should be deter-

mined in law that he was entitled to more, it would hurt

said Duncan's company less if said information was

forced out of them than if they gave it voluntarily, and

that that was all that he had said to said Wright in that

regard. Affiant, according to his recollection, notified

said Wright thereof by telephone. Affiant further ad-

vised said Duncan that Wright's position in regard to

the taking of the account seemed technically correct,

though the proceeding appeared to serve no purpose ex-

cept to give Wright information by this means which he

was not entitled to otherwise, and accordingly affiant

would not make the motion which he had suggested at
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the lieariug, that he intended to make, to cause said

judgment to be marked Katistied, but would wait until

such a judgment was entered.

Affiant had never heard from said Wright or at all,

until his affidavit was served on the 25th day of April,

lt>05, any charge that said Wright had been deceived or

had been induced to enter into the stipulation by

any deception or misrepresentation, lielying on said

Wright's stipulation, affiant and his clients permitted

said complainants to take judgment against said W. \\

.

Adams & Company without any resistance, and per-

mitted them to take an accounting A^nthout any showing,

and took proceedings to change, and did change, the

corporate name of said concern, and said ^\'right now

proposes to take advantage of wliat attiant and ]ii« cli-

ents did and permitted to be done, without observing

said stipulation on his part.

As to the letter which said Wright received from

affiant, which is referred to on the last page of his

affidavit, affiant states that the following is a true

and correct copy of said letter:

"San Francisco, Cal., April 14, 1905.

John A. Wright, Plsq,, Attorney at Law, 222 Sansome

Street, Oity.

Dear Sir: Mr. Duncan sent to me your hotter of the

12th instant in regard to the case of Hnscy vs. Adams.

Of course, if the Oourt decides that my clients must

pay costs notwithstanding your stipulation to the con-
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trarj, they will be paid. We will, however, endeavor

to cause 3'ou to live up to your stipulation.

Very truly yours,

LESTER H. JACOBS."

The letter shown aftiant by said Duncan is as fol-

lows :

I "San Francisco, 12 April, 1905.

David Duncan, Esq., I/C Voss Conrad & Co., 208 San-

some St., City.

(J. J. Adams & Co., v. W. W. Adams & Co.)

Dear Sir: The fee of the Master in Chancery, Hon. E.

H. Heacock, was fixed by order of the court at |25 on

the 9th of March, 1905, and I enclose you herewith the

bill of his stenographer for |4T.90, making; a total of

costs for the accounting of f72.90. I must request you

to inform me to-morrow whether those bills will be paid

immediately, as otherwise I must issue an execution

for their collection.

Very truly yours,

JOHN A. WRIGHT."

LESTER H. JACOBS.

Subscribed and sworn to before me this 21st day of

August, 1905.

[Seal] W. B. BEAIZLEY,

Deputy Clerk U. S. Circuit Court, Northern District

of California.

[Endorsed] : Received copy of the within this 31st

day of July, 1905, and it is agTeed that said document

may be now used and read in court, and that it may
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be signed and sworn to by said Lester H. Jacobs upon

his return to San Francisco.

JOHN A. WRIGHT,

Solicitor for Complainants.

Filed July 31, 1905. Southard Hoffman, Clerk. By

W. B. Beaizley, Deputy Clerk.

Jn the United (States Circuit CouH, Ninth Ci/rcuit, North-

em District of California.

IN EQUITY.

HARVEY W. HASCY et al.,

Complainants,

vs.

No. 13,643.

W. W. ADAMS & COMPANY et al.,

I Defendants.

Affidavit of Walter A. Emerick, in Opposition to Motion for

Final Decree, etc.

United States of America,

Northern District of California,

City and County of San Francisco,—ss.

Walter A. Emerick, being duly sworn, says under

oath:

That he is now the secretary of Emerick & Duncan

(^'ompany, a corporation, formerly W. W. Adams &

(Vjmpany, and was the secretary of W. W. Adams &
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Company, ever since its incorporation; that lie lias read

the affidavit of John A. Wright, served herein on April

25, 1905; that affiant was present with David Dunean

on one occasion during the negotiations between Braw-

ner, one of the complainants, Wright, solicitor for the

complainants, and Duncan, regarding the settlement of

this litigation; ithat affiant heard a conversation, pre-

sumably that which is referred to by said Wright in his

affidavit, in regard to J. J. Adams & Company not get-

ting a cent in case of a judgment against W. W. Adams

& Company; that substantially what Duncan said was,

that if said Wright could cause the stock of brushes of

the defendants to be destroyed, as he claimed he could,

and could get judgment for damages, that after W. W.

Adams & Company paid the brushmakers for their

brushes and paid the expenses of the litigation, there

would be nothing left out of which to satisfy the judg-

ment as they had very little; that said Wright said,

"Then W. W. Adams & Company are insolvent?", or

words to that effect, to which Mr. Duncan replied that

they were paying their bills, and therefore were not

insolvent, but that they could not stand the expenses

of this litigation and the destruction of their property

and have anything left. Of course, at this date affiant

does not pretend to quote the exact words of the con-

versation, but affiant well remembersi it, and the fore-

going is substantially what was said; that nothing was

said to indicate, or which should have indicated to said

Wright, that W. W. Adams & Company would attempt
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to evade a judgment or put it out of its power to pay

a judgment.

That affiant never represented to Wright, nor heard

Duncan represent to Wright anything as to the amount

of the profits of W. W. Adams & Company on brushes

marl^ed ''VV. W. Adams & Company/' and afdant never

heard it stated, or suspected, until he read the affidavit

of said WTight, that said Weight was induced to enter

into the stipulation which he made in this case on ac-

count of anything said in relation to said profits or sup-

posed profits, and, in fact, affiant is confident that said

Wright was not so induced.

In the discussion preliminary to the settlement, Mr.

Duncan insisted that W. W. Adams & Company had

not been guilty of unfair competition; that they had

used that name as W. W. Adams before them had, in

a fair way without any connection or regard to the

fact that plaintiffs sold brushes under their name, but

that the defendants believed that they had done noth-

ing wrong, morally or legally, and did not believe that

plaintiffs had any case against them, but, nevertheless,

the^ could not afford to spend money fighting, and

would make any reasonable concession to avoid that,

but a prerequisite to any settlement was that it should

cost nothing to W. W. Adams & Company, as, if they

had to spend money, they would rather spend it fight-,

ing the case than paying it to the plaintilfs; that said

Wright understood that from the outset, as it wa« made

very plain to him, and emphasized. That, in fact, this



vs. Harvey ^¥. Hascy et al. 61

was the main consideration inducing a settlement on

the part of W, W. Adams & Company.

That, as evidencing the terms of the settlement, the

plaintiffs and the defendant ^Y. W. Adams & Company

entered into a stipulation prepared by said Wright, and

presumed by affiant to embody all the terms that he in-

sisted on, which said stipulation consisted on six pro-

visions. The first provision of said stipulation is as fol-

lows:

"Ttie defendant corporation will immediately com-

mence and diligently pursue proceedings to change its

corporate name from W. W. Adams & Company to some

name which shall not contain the word Adams or

Adam."

Pursuant to said provision, said defendant corpora-

tion did immediately commence and diligently pursue

proceedings to change its corporate name from W. W.

Adams & Company to Elmerick & Duncan Company, and,

pursuant to an order of the Superior Court of the city

and county of San Francisco, State of California, it

procured such a change of its corporate name.

The second provision of said stipulation is as follows

:

"The defendant corporation w^ll in such manner as

shall be satisfactory to the complainants obliterate or

remove from all ^brushes which it now has in stock the

words W. W. Adams & Co., and the words Adams or

Adam."

Pursuant to said second provision, the defendant ob-

literated from all of its brushes so marked tlie words

W. W. Adams «& Company; that none of its brushes
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bearing- the word Adams or Adam were marked in any

other form than W. W. Adams & Company.

That Brawner, one of the complainants, called at the

place of business of the defendant W. W. Adams &

Company, and saw the work of obliterating said name

carried on, and expressed satisfaction with the method

of said obliteration, and no complaint thereof has ever

been made since, as far as is known to affiant.

The third clause of said stipulation is as follows:

"The defendant corporation will furnish to the com-

plainants a true list of the names and addresses of all

the manufacturers of the brushes heretofore bought

by it and of all of its customers for brushes heretofore

sold by it."

That pursuant to said third clause, the said defend-

ant furnished to the complainants, by sending the same

to John A. Wright, ai true list of the names and ad-

dresses of all of the manufacturers of the brushes

bought by it, also a list of the names and addresses of

all of its customers for brushes theretofore sold by it.

The fourth clause of said stipulation is as follows:

"The defendant corporation will furnish to the com-

plainants a true list of the names and addresses of all

its officers and stockholders."

Pursuant to said fourth clause, the defendant cor-

poration furnished to complainants, by sending the

same to their solicitor, John A. Wright, a true list of

tlie names and addresses of all of its officers and stock-

liolders.
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The fifth provision of said stipulation is as follows:

"The defendant corporation will confess the bill of

complaint by failing to appear in response to the sub-

poena."

Pursuant to said fifth provision, said defendant cor-

poration confessed the bill of complaint by failing to

appear in response to the subpoena.

The sixth provision of said stipulation is as follows:

"The complainants shall thereupon take a decree in

all respects in accordance to the prayer of the coni-

plainit but immediately on the entry of the decree will

mark the same fully satisfied in respect to damages,

profits and costs."

That pursuant to said sixth provision, the complain-

ants obtained such decree as they prepared and re-

quested, but they have not marked said decree fully

satisfied in respect to damages, profits and costs, or in

respect to any of them.

Affiant declined to write a letter to John A. Wright

statins: that the four manufacturers constituting the
'*5

list from whom W. W. Adams & Company bought paint

brushes, had stamped their brushes "W. W. Adams &

Company." The reasons for declining to comply with

the request of said Wright were that said Wright had,

according to the opinion of affiant, driven a very hard

bargain, taking advantage of the fact that said Duncan

had frankly told him the defendants could not afford

to litigate the case; that said Wright had prepared a

stipulation which exceeded, as affiant understood the

matter, the oral conditions of the settlement, but this
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stipiilatioTi had been fnlly complied with on the part

of W. W. Adams & Company; that there had been no

agreement oni the part of said W. W. Adams & Company,

either orally or in said stipulation or otherwise, to

furnish Wright such a letter; that affiant did not think

it good policy to go beyond what defendants had oblig-

ated themselves to do, because he feared it might antag-

onize the manufacturers from whom the defendants

would ini the future have to buy brushes, for they might

blame the defendants for getting them into trouble.

Affiant laid the matter before his attorney, Lester H.

Jacobs, and asked whether he agreed with affiant that

the stipulation had been complied with, and was so ad-

vised by his said attorney. ,

Said Wright states in his affidavit, relating to the inter-

view between Wright and affiant, on the 27th of October,

1904, that he, said Wright, reminded affiant that the

chief consideration which induced his clients to forego

damages and costs against the defendants was the

promise of the defendantf^i to give his clients the names

of the manufacturers who made the so-called "Adams"

brushes for his company, and to whom his company sold

them. At said interview, said Wright did tell affiant

that that was what his clients had wanted, but did not

state that the furnis-ihing of such lists was the chief

consideration which induced his clients to forego dam-

ages and costs, and affiant never heard from said Wright,

or any one else, until he read said Wright's affidavit,

that such was tlie fact, nnd affiant does not believe that

siicli is the fact. Furthermore, affiant states that the
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defendants never promised to write said Wright any

letter concernino- the matter, or to' make any statement

in writing- as to who stamped the brushes, and in fact,

affiant was never requested to do so until in the letter

from Wright to Jacobs, dated October 20, 19'04, and never

heard of such request being made at all on behalf of the

complainants.

Until affiant read the affidavit of said Wright, he never

had heard or suspected that the comsideration for the

stipulation on the part of the plaintiffs was anything

else than the procuring^ of an injunction and the obtain-

ing a change of the corporate name of W. W. Adams &

Company, and the obliteration of said name from the

brushes v^ithout litigation and immediately.

After it had been agreed in a general way to have a

settlement, the question of damages, profitsi and costs

was never discussed because it was understood that there

would be no recovery thereof.

Affiant never asked said Wright to take an accounting

or to compel him to give any information, but affiant was

present when DtincanJ said to Wright that if he was en-

titled to such information as he claimed, it would hurt

affiant's company less if it was obtained under legal

process, than if it was given voluntarily, and this is the

only statement that affiant heard or knows of which

could be con-strued in a request that Wright should in-

stitute proceedings for an accounting; that there was no

promise on the part of affiant or said Duncan to pay the

costs of such accounting.
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W. W. Adams & Company has never refused to abide

in good faith by its terms or its stipulation, or by any

promisie.

Said Wright refers to the fact that the letter book of

W. W. Adams & Company showed that brushes had been

bought from J. M. 0. Martins Sons, stamped W. W.

Adams & Company, while affiant had told him that he

did not remember whether any such brushes had been

bought from J. M. C. Martins Sons stamped W. W.

Adamsi & Company, or not. As a matter of fact, affiant

was telling said Wright the strict truth. At the time

he made said statement, he did not have in mind said

order to J. M. 0. Martins Sons, for his concern had

practically stopped dealing with said J. M. C. Martins

Sons for many months; that said order Wright refers to

was for a small amount of goods, and it proved after-

wards that there was a siecond small ordei' giA^en for sim-

ilar goods at or about the same time, but these were the

only two orders given to said J. M. C Martins Sons, since

the incorporation of W. ysf. Adams & Company.

Until the service of said affidavit of Wright, affiant

never saw the report of the master in chancery herein

and never knew what findings said master had made,

deeming it a matter of indifference on account of the

promise of said Wright contained in said stipulation

to mark said judgment satisfied in respect to damages,

profits and costs. On the second day of May, 1905,

affiant first saw said report, and ascertained that the

master had found that W. W. Adams & Company had

made a profit of ^,468 from the sale of brushes marked
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"W. W. Adain>!! & Company"; that aflQant was the only

witness examined in relation to said matter; that he

testified on such examination that the gross profits

thereof were ^,191.65, and showed the method of arriv-

ing at such result, and affiant does not know how said

master reached the higher figure.

That 'Siaid profits were gross profits for a business of

over two years; that affiant was not asked as to the net

profits thereof; that had he been asked, he would have

testified that the net profits thereof were under |470 for

said two years; that the total net profits for the brush

business of &aid W. W.. Adams & Company, from the time

of its incorporation on August 4, 1902, up to January 1,

1905, were |4:(>6.25; that this amount includes the sale

of brushes of other kinds and not stamped W. W. Adams

& Company; that there was no los^^i on any of said

brushes, or durdng any period of said time, so that the

net profits on the brushes marked W. W. Adamsi &

Company are only a portion of said sum estimated as

near as affiant can make such estimate without extensive

bookkeeping, to amount to five-eighths thereof, or $291.-

40; that relying on said stipulation of said Wright, said

W. W. Adamp&: Co. made no attempt to make a showing

at said hearing before the master in chancery, deeming

it a matter of indifference as to the amount; of his finding.

That affiant, on behalf of W. W. Adams & Company,

immediately after the service of the subpoena herein,

fully and fairly i«tated the facts in this case to Lester

H. Jacobs, Esq., counsel for said company, and was by

him informed and verily believed and still does believe,
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that said company had a good and substantial defense

to this action on its merits; that affiant was infonned

that the cost of defending this suit would amount prob-

ably to fSOO; that the reason which impelled a settle-

ment and impelled W. W. Adams & Company to submit

to the conditions imposed by said Wright therefor was

the desire to avoid said expense; that this matter was

plainly stated to said Wright, and it was made a condi-

tion prerequisite to any settlement that it should cost

W. W. Adams & Company nothing, and said Wright

well understood this condition.

W. W. Adams & Company was the name used by W.

W. Adams, who wasi engaged in the business of selling

varnishes and brushes at 593 Mission street, San Fran-

cisco, from about August 1, 1900, to August 4, 1902;

that affiant was salesman for said W. W, Adams, and

had an interest in the profits of his business; that said

Adams had been agent on the Pacific Coast for Murphy

Varnish Company of Chicago, Illinois, and built up a

Mibstantial business as such agent, and incidentally took

up the sale of brushes; that he built up a considerable

business, in the sale of brushes, at first handling ex-

clusively brushes of J. M. C. Martins Sonsi, which origin-

ally were stamped with the name of that concern; that

said Martins Sons withdrew from said Adams their

agency and placed it with a rival house in San Fran-

cisco, with the result that said Adams lost the benefit of

the business which he had built up for that brand of

brushes; that thereafter, in order not to be at the mercy

of any manufacturing concern, he bought brushes from
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several eastern houses and had them stamped with the

name W. W. Adams & Company, instead of with the

name of the manufacturers; that this continued for

some time prior to the formation of the corporation

W. W. Adams & Company.

That said name was adopted without any intention to

imitate the brushes of J. J. Adams & Company, or to

sell brushes by the aid of their reputation; that the

brushes so marked were always marked "W. W. Adams

& Co.," and those which were large enough were also

marked with the words "San Francisco"; that the boxes

in which said brushes were sold in no way resembled

those of the complainants; that said brushes were never

sold as complainants' brushes, so far as affiant knows,

and affiant knows that there was no intention to deceive

anybody, and believes that nobody was deceived by the

brushes of the defendants, or of W. W. Adams & Com-

pany, the firm; that W. W. Adams, desiring to' sell out

hiis business, affiant and some others formed a corpora-

tion for the purpose of taking up the same, and as said

Adams had established a business under the name of

W. W. Adams & Company, said name was adopted as

the corporate name; that no other motive actuated the

corporation in the adoption of said name excepting the

desire of taking advantage of the firm name which said

Adams had used and the credit which said Adams had

built up, said Adams having a considerable credit.

That had it not been for said stipulation which,

when said W. W. Adams & Company entered into

it, the defendants believed siaid Wright would observe,
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said suit would liave been resisted by W. W. Adams

& Company, and tlie facts hereinbefore stated could

have been shown, to the satisfaction of the court,

hut relyin*; on said stipulalicm and the belief that

said Wright would abide thereby, said W. W. Adams

& Company has permitted said Wright to take said

judgment, and has changed its name and has furnished

said Wright information which affiant believes he could

not otherwise have obtained, and now said Wright hav-

ing obtained these advantages, is endeavoring to escape

the consequences of his stipulation.

And, therefore, affiant prays that this Court may

compel said Wright to abide by his stipulation.

W. A. EMERICK.

Subscribed and sworn to before me this 15th day of

May, 1905.

[Seal] BEN F. RECTOR,

Notary Public in and for the City and County of S'an

Francisco, State of California.

Received copy of the within affidavit this 31st day of

July, 1905.

JOHN A. WRIGHT,
Solicitor for Complainants.

[Endorsed]
: Filed July 31, 1905. Southard Hoffman,

Clerk. By W. B. Beaizley, Deputy Clerk.
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In the United States Circuit Court, Ninth Circuit, Northern

District of California.

IN EQUITY.

HARVEY W. HASCY et al.,
'i

Complainants,
j

'^^'

)
No. 13,643.

W. W. ADAMS & COiMiPANY, et al., \

Defendants. /

Affidavit of David Duncan in Opposition to Motion for Final

Decree, etc.

United States of America,

Northern District of California,

City and County of San rrancisco,—ss.

David Duncan, being- duly sworn, deposes and says:

I am now president of Eimerick &, Duncan Company, a

corporation, formerly known as W. W. Adams & Com-

pany. I have read the affidavit of John A. Wright,

served on me herein, on the 25th day of April, 1905. In

reply thereto, I say: That I had become interested in the

corporation, W. W. Adams & Company, shortly before

the commencement of this action ; that until a few days

before the commencement of this action I had no knowl-

edge that there was any claim on the part of J. J.

Adams & Company that W. W. Adams & Company was

engaged in unfair competition with it. On receiving
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the copy of the bill of complaint herein, I investigated

the facts in connection therewith, and placed the matter

before my attorney and was by him advised and then

believed, and still believe, that there was a substantial

defense to the action on the merits; that the corpora-

tion W. W. Adams & Company then was engaged in the

handling of several classes of articles, brushes being-

only one of tlieir lines; that the corporation was the suc-

cessor in business of a firm called W. W. Adams & Com-

pany, of which W. W. Adams was, and for two years had

been, the principal owner; that said corporation was

formed, as affiant learned, for the purpose of acquiring

and continuing the business of W. W. Adams & Com-

pany and without reference to J. J. Adams & Company,

or their business, and the business of W. W. Adams &

Company was in no way in competition with that of the

complainants, except in the matter of paint and varnish

brushes; that the brushes sold by the defendants were

distinctly marked "W. W. Adams & Company," and were

hot intended to deceive the public, nor, as far as affiant

knows, ever did deceive the public or any purchaser into

believing that they were the brushes of complainants'

Inanufacture; that affiant stated these facts to Mr. John

A Wright, solicitor for the complainants, and stated to

him that the action, in affiant's opinion, was vei'y unjust,

and that affiant did not believe that the complainants

had any legitimate claim against the defendants; but

affiant furthermore frankly told said Wright (what

was the fact) that he had inquired into the cost of litiga-

tioh, and that W. W. Adams & Company was a concern
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composed of young men, and having very small capital,

and needed absolutely all the capital they had for their

business, and that they did not feel that they could

afford to contest a suit in equity (which, as affiant was

informed, would cost at least $500, if brought to a suc-

cesyful termination), and affiant stated to said Wright

that the defendants were ready to make any reasonable

concession, even though they regarded the claims of the

complainants as wholly unwarranted, to avoid the ex-

pense of litigation, and to enable the defendants to go

ahead with their business unmolested.

Affiant never stated to said Wright, or to any one else,

that W. W. Adams & Ciompany had made little or no

profits on the sale of brushes marked with the word

"Adams''; that, as a matter of fact, affiant had no suffi-

cient information at that time to state what amount of

profit had been made therefrom. The business done by

the defendants as affiant knew, wasi small, and had

yielded a very small profit, but »aid business consisted

of the handling of several different classes of merchan-

dise, and affiant was in no position at that time to state

what portion of those profits was derived from the sale

of brushes, as distinguished from the sale of other mer-

chandise, and did not attempt so to state.

While affiant undoubtedly said to said Wright that

said W. W. Adams & Company was a poor concern and

needed money, and could not afford litigation, affiant

states with the utmost positiveness that he never under-

took to make any representations with regard to the

profits on the handling of brushes. In the conversation
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which affiant originally had with said Wright and said

Brawner, the only real subjects of controversy, after it

had been agreed in a general way to attempt a settle-

ment, were with respect to a change of the corporate

name and tlie destruction of the brushes marked "W.

W. Adams & Oompany," the complainants insisting on

the change of the corporate name, and the destruction of

brushes so marked, while affiant insisted that the first

was an unnecessary measure and the second would be

necessarily destructive of defendants' property and

would ruin the defendants. Affiant definitely stated to

said Wright and Brawner, If they are going to lose

money by destroying their brushes, they might as well

fight the case out and spend the money in that way;

that the whole matter of settlement was merely one of

economy with them; that they did not for a moment

concede the justice of plaintiff's demands, or words

to that effect; that finally, in order to bring about

the settlement, the defendants conceded to the de-

mand that their corporate name be changed, while

the complainants consented that if the name of

W. W. Adams & Company was obliterated from

the brushes tliey would require no more in that

regard. It was understood from the outset, in any

settlement, that the defendants would not have to pay

costs, as it was repeatedly stated that the whole reason

for the settlement on their part was to avoid expense.

Mr. Brawner stated immediately before the conclusion

of the negotiaticms, to affiant that his concerni was not

endeavoring to make any trouble for W. W. Adams &
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Company, or the people whom they were dealing' with;

that he desired to act like a Christian, but he must see

that the interests of his firm were protected. Brawner

called with affiant at the place of business of the de-

fendants and saw that the names were being obliterated

trow the brushes. Mr. Wright sent to affiant a stipula-

tion which was afterwards signed. Before it was signed

affiant showed the stipulation to Mr. Jacobs, his attor-

ney, and Mr. Jacobs objected to the provision in the

stipulation for any judgment for damages, profitsi or

costs, and drew a counter stipulation which affiant

presented to said Wright, a copy of which is hereto an-

nexed and made a part of this affidavit. Affiant's recol-

lection as to the agTeement was the same as that of

said Jacobs, that there was to be no judgment for dam-

ages, profits or costs, and affiant called attention to the

fact that the entering of such a judgment would hurt W.

W. Adams & Company commercially, but said Wright in-

sisted on the stipulation as he had drawn it, and affiant

having gone that far with the settlement, did not at

that time desire to reopen the whole controversy on ac-

count of that matter, inasmuch as the stipulation pro-

vided for the immediate entry of the satisfaction of said

judgment in respect to damages, profits and costs.

That upon the signing of the stipulation the corporate

name of W. W. Adams & Company was changed to

Emerick & Diincan Company, and said stipulation was

in every respect literally and fully and in good faith com-

plied with by W. W. Adams & Company, and the defend-

ants, and affiant did not know that anything was unsatis-
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factory to said Wright until afterwards, when demand

was made for a statement in writing as to which of the

four manufacturers mentioned in the list furnished said

Wright had stamped their goods W. W. Adams & C^om-

pany; that affiant refused to make such statement in

writing any further than had been given, for these

reasons: First, that the statement given complied with

the stipulation; second, that affiant and his associates

constituting W. W. Adams & Company felt that Mr.

Wright had driven a particularly hard and oppressive

bargain on account of the fact that they had frankly

told him that they could not afford to fight the ease and

they were not inclined to go any further than the stipula-

tion required of them; and third, that said W. W. Adams

& Company would necessarily have future dealings with

said brush manufacturers, and the stamping of their

name thereon, which affiant did not believe was wrong,

had been done at the request of W. W. Adams & Com-

pany, and affiant did not think it fair voluntarily to bring

trouble upon said manufacturers, asi the only purpose

for which said Wright could have desired said names

was to take some measures against said manufacturers.

There was absolutely no attempt at evasion either in

the stipulation, or in the manner in which W. W. Adams

& Company fulfilled the same. Said Wright had drawn

the stipulation, and had made it, in fact, more stringent

than affiant understood he was entitled to make it, in

accordance with the oral agreement, and affiant had no

disposition to do any more for said Wright than the

stipulation required.
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Said Wright, in his affidavit, says, ''At the conclusion

of this (meaning the first) interview, he (meaning affiant)

told me (meaning Wright) that if I recovered a judg-

ment for damages or profits against W. W. Adams &

Company, my clients would never get a cent of it." No

such subject was discussed and no such statement was

made at the first interviev^^ between us. This matter

ca;me up but once between us. In a subsequent inter-

view at which Mr. Emerick and, I believe, Mr. Brawner

were present, as well as Mr. Wright and mysielf, some

such statement was made by me, but the form in which

it is put is entirely unfair to affiant, because it conveys

the impression that W. W\ Adams &, Company would

attempt to evade a judgment by disposing of their prop-

erty. The statement was made in connection with a

statement substantially of this kind, that if said Wright,

as he claimed to be able to, could cause the destruction

of our stock of brushes and could obtain judgment for

damages, W. W. Adams & Company, after paying for

the brushes and paying the costs of the litigation, would

have nothing left for J. J. Adams & Company. Then

Wright said to affiant, in substance, "Then W. W.

Adams & Company is insolvent," to which affiant re-

plied, "No, we are paying our bills and we hope to con-

tinue to do so." In that connection, affiant states that

said statement was correct and was a fair statement

of the condition of said concern, and was not made

with tlie view of deceiving said Wright or his clients.

Aside from tliis conversation, neither at that time nor

at any time was any inquiry made as to the capital or
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assets of W. W. Adams & Oompaiiy, and uo attention

was paid apparently to its financial condition by said

Wrio'lit or said Brawner,

Said Wriglit never inforiiied said affiant whether the

wtipnlation in regard to satisfyinji^ the judgment in re-

spect to damages, profits and costs was occasioned by

any statement on the part of said Duncan as to said

profits, nor did he ever inform affiant, as he states in

his affidavit, that the chief value of said stipulation to

the complainants was that it promised them "all the

discovery that they could obtain by continuing- the suit

concerning the sources and ramifications of the infringe-

ment on their trademark?'," and affiant does not believe,

in fact, that said Wright was induced to enter into

such stipulation by reason of anything said in that con-

nection by affiant or anybody else on behalf of W. W.

Adams & Company; that affiant from the outset had

made it as a first condition of any settlement, that it

would cost nothing to W. W. Adamisi & Company, and

stated in substance to said Wright that if any money

was to be spent it could better be spent in litigating

and resisting his clients' unjust claim than paying- it to

liiH clients.

Affiant denies that he told said Wright that if he or

said Emericlv said anything about J. M. C Martins Sons,

they would sell them no brushes of any kind, or any-

thing to that effect. In fact, until affiant saw said af-

fidavit, he never knew that said W. W. Adams & Com-

pany bought bruwlies from said Martins Sons, and af-

fiant denies that anything of that kind was said in his
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hearing'. Affiant did tell said Wright, however, that

he considered that he had complied with said stipu-

lation, and if said Wright desired any more information,

if the law gave him the right to have it, of course, he

would have to get it by law, but affiant did not feel

called on to volunteer any. Affiant never offered to pay

the costs of any proceeding before the master or asked

said Wright to institute any such proceeding, but what

he did tell said Wtight was that it would be consid-

erably less disadvantageous for his corporation to make

siucli statement under compulsion, if necessary, than

voluntarily. Affiant denies that he ever asked said

Wright if the bills of the Commissioner and his stenog-

rapher could not be reduced. He did saj' that he would

call and get the bills, intending- to refer them to his at-

torney. It is also true that he stated, what the fact

was, that he had been out of town, but he never claimed

to have forgotten about the bills.

In regard to said accounting, said W. W. Adams &

Company made no attempt tO' make any showing thereon,

feeling entirel}'^ indifferent as to what said master

should find, because siaid Wright had stipulated to sat-

isfy the judgment for profits, damages and costs, and

affiant always assumed that he would abide by his

stipulation; that in fact, until said Wright's affidavit

was served on affiant, affiant never knew or was in-

formed of the amount of profits the master had found,

and never saw the master's report, but on receiving said

affidavit, said affiant and his counsel went to the office

of the clerk of this Cburt to examine the same; that it



80 Emerick & Dunoan Company

could have been shown at said hearing, had said W. W.

Adams & Company made any defense thereto, that while

the amount found by the master is not greatly in ex-

cess of the grosis profits (less freight) for over two years,

the net profits were very small indeed; that, in fact,

the net profits realized by said company in the sale of

the several lines of goods handled by it since the forma-

tion of the company up to the present time, covering a

period of almost three years, have not amounted to

14,400, although there have been no losses in the sale

of any of the lines of goods handled by said company.

That relying on said stipulation of said Wright, said

W. W. Adams & Company changed its corporate name,

obliterated its name from all the brushes in its pos-

session, furnished a list of the manufacturers from whom

it bought brushes, a list of its customers and a list of

its stockholders and oflflcers, permitted the complainants

to take judgment against it without any defense, al-

though affiant was advised and verily believes that it

had a good and substantial defense to said action on

the merits thereof, and permitted said right to obtain

a finding of the Commissioner stating that the defend-

ants had made over $4,000 profits in connection with

the matters complained of in the complaint, although

this amount would have been reduced materially if the

facts had been fully gone into on said hearing; that al-

though affiant ha« seen said Wright several times since

the hearing before said master, said Wright never once

complained to affiant that there had been any deception

on his part, or on the part of W. W. Adams & Com-
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pany, the only controversy being as to the payment of

172.90 costs, which Wright claimecl affiant's company

should pay, while affiant insisted that said Wright

should pay the same, in accordance with the terms of

said stipulation.

Accordingly, affiant prays that the Court require said

Wright to mark said judgment siatisfied in respect to

damages, profits and costs, in accordance with the terms

of said stipulation.

DAVID DUNCAN.

Siubscribed and sworn to before me, this 13th day of

May, 1905.

[Seal] M. V. KIRKETEtRP,

Notary Public in and for the City and County of San

Francisco, State of California.
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In tlie United States Circuit Court, Ninth Circuit; Northern

District of California.

IN EQUITY.

No. 13,643.

HARVEY W. HASOY, JAME^ n. DEVEREUX, and

ALEXANDER H. BRAWNER, Copartners. Doing

Business Under the Firm Name and Style of J.

J. ADAMS & COMPANY,
Complainants,

and

W. W. ADAMS & COMPANY, a Corporation, Organized

and Existing Under and by Virtue of the Laws of

the State of California, WALTER A. EMERIC, L.

M. WILLIAMS, G. M. MAUNDER, E. J. HILL,

WILLIAM W. ADAMS, JOHN DOE, RICHARD

ROE, JOHN STILES, RICHARD MILES, WILL-

IAM STUBB and GEORGE GRUBB,

Defendants.

It is hereby stipulated and agreed that this suit shall

be settled in the following manner:

1. The defendant corporation will immediately com-

mence and diligently pursue proceedings to change its

corporate name from W. W. Adams & Company to some

name which will not contain the words "Adams" or

"Adam."

2. Said corporation will obliterate or remove from

all brushes which it now has in stock the words "W.
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W. Adams & Company," and the words, "Adams" or

"Adam."

3. Said corporation will furnish to complainants' soli-

citor a true list of the names and addresses of all of its

officers and stockholders.

4. The above-named Honorable Court may issue, by

consent, a writ of injunction directed to and against

the defendants Walter A. Emerick and W. W. Adams &

Company, a corporation, and their officers, attorneys,

clerks, servants and agents, and the officers, attorneys,

clerki-n, servants and agents of each of them, forever en-

joining and restraining them and each of them from

directly or indirectly selling, offering for sale or putting

up for market any brushes not made by the complain-

ants, or their successors in interst, if any they shall

have, upon which shall be placed, stamped or applied

in any form or manner whatsoever the word "Adam,"

or the word "Adams" or the words "J. J. Adams," or

the words "W. W. Adams" or any word like or OTbstan-

tially like the word "Adams" in sound or appearance,

and from in any form or manner whatsoever by means

of stamps, impressions, labels, wrappers, circulars or

publications of any kind or by word of mouth or other-

wise, making use of the words "Adam" or "Adams" or

any word like or substantially like the word "Adams"

in connection with the manufacture, sale or offering for

sale of any brushes not made by the complainants, or

their successors in interest, if any they shall have, and

restraining the manufacture, sale, offering for sale or

marketing, or preparing or marking any brushes not
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manufactured or sold by the complainants, or their suc-

cessors in interest, if any they shall have, in such form

as might tend to deceive purchasers into buying the

same believing- that they are buying brushei^ made by

said complainants; and

5. Enjoining and commanding the corimration W, W.

Adams & Company, the defendant herein, to take ap-

propriate steps to procure a change of its corporate name

to a name which shall not contain the words ''Adams" or

"Adam," or any word or name of similar character or

sound.

6. That no judgment for costs, damages or account-

ing of profits be awarded against said defendants or

any of them.

Received copy of the within affidavit this 31st day

of July, 1905.

JOHN A. WRIGHT,

Solicitor for Complainants.

[Endorsed] : Filed July 31, 1005. Southard Hoffman,

Clerk. By W. B. Beaizley, Deputy Clerk.
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At a stated term, to wit, the July term, A. D. 1905, of

the Circuit Court of the United States of America,

of the Ninth Judicial Circuit, in and for the North-

ern District of California, held at the courtroom

in the City and County of San Francisco, on Mon-

day, the seventh day of August, in the year of our

Lord one thousaiMl luw Inindred and five. Pres-

ent: The Honorable JAMES H. BEATTY, District

Judge, District of Idaho, designated to hold and

holding said Circuit Court.

HARVEY W. HASCY, et al., Copart-^

ners Doing Business as J. J. ADAMS
& CO.,

Complainants,
i

vs. V No. 13,643.

W. W. ADAMS & CO., Now Called the

EMERICK & DUNCAN CO., et al.,

Defendants.

Order Granting Motion for Relief from Stipulation and for

Final Decree.

Complainants' motion for relief from stipulation, and

for entry of final decree herein, heretofore heard and

submitted, being now fully considered, and the Court

having announced its decision orally, it is, in accord-

ance therewith, now ordered that the report of E. H.

Heacock, Esq., Master in Chancery, upon the reference
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for accounting herein, be and is hereby in all respects

confirmed; that a final decree be now filed and entered

herein in favor of complainants and against defend-

ants for the sum of f4,468.00, the amount awarded by

said Master, and for costs to be taxifd; and it is further

ordered that complainants be not required to enter sat-

isfaction of the decree herein ordered, as provided by the

6th clause of the stipulation filed herein upon the 3d

day of December, T904.

/// the Circuit Court of the United States, Ninth Circuit,

Northern District of California,

HARVEY W. HASCY et al., etc.,

Complainants,

^^"
' No. 13,643.

W. W. ADAMS ifc COMPANY, et al..

Defendants.

Enrollment.

The complainants filed their bill of complaint herein

on the 4th day of August, 1904, which is hereto annexed.

A subpoena to appear and answer in said cause was

thereupon issued, returnable on the 5th day of Septem-

ber, A. D. 1904, which is hereto annexed.

A rule taking complainants' bill pro confesso against

the defendants was entered herein on the 6th day of

September, 1904, by John A. Wright, E«q., complain-

ants' solicitor, a copy of which rule is hereto annexed.
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On the 20 th day of September, 1904, an order amend-

ing' bill, was entered herein, a copy of which is hereto

annexed.

On the 7th day of October, 1904, an order for decree

was filed herein and is hereto annexed, and an interlocu-

tory decree was signed, filed and entered herein, which

is hereto annexed.

On the 7th day of October, 1904, a WTit of injunction

was issued herein, and the same was returned and filed

herein on the 20th day of October, 1904, and is hereto

annexed.

On the 3d day of December, 1904, a stipulation for

settlement of cause was filed herein and is hereto an-

nexed.

On the 7th day of December, 1904, the report of the

master in chancery upon the accounting was filed here-

in and is hereto annexed.

On the 25th day of April, 1905, a motion for final

decree and for relief from stipulation was filed herein

by the complainants and is hereto annexed.

On the 31ist day of July, 1905, affidavits of Lester H.

Jacobs, Walter A. Emerick and David Duncan in re-

sponse to said motion were filed herein and are hereto

annexed.

On the 7th day of August, 1905, an order was made

and entered herein, granting complainants' motion for

relief from stipulation, and for confirmation of mas-

ter's report and entry of final decree; a copy of which

order is hereto annexed.
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On ithe 9tli day of August, 1D05, a tiiial decree was

duly signed, filed and entered herein, in tiic words and

figures following, to wit:

At a stated term, to wit, the July term, A. D. 1905, of

the Circuit Court of the United States of America

of the Ninth Judicial Circuit, in and for the North-

ern District of California, held at the courtroom at

the City and County of San Francisco, on Monday,

the 7th day of August, in the year of our Lord one

thousand nine hundred and five. Present: The

Honorable JAMES H. BEATTY, District Judge,

Sitting as Circuit Judge.

IN EQUITY.

No. 13,643.

HARVEY W. HASCY, JAMES H. DEVEREUX, and

ALEXANDER H. BRAWNER, Copartners Doing

Business Under the Firm Name and Style of J.

J. ADAMS & COMPANY, Complainants,

and

W. W. ADAMS & COMPANY, a Corporation, Organized

and Existing Under and by Virtue of the Laws of

the State of California now Called the EMERIOK

& DUNCAN COMPANY, WALTER A. EMER-

ICK, L. M. WILLIAMS, G. M. MAUNDER, E. J.

HILL, WILLIAM W. ADAMS, DAVID DUN-

CAN, H. C. NEWHALL, G. NEWHALL, A. E.

BEAR, WILLIAM STUBB and GEORGE

GRUBB, Defendants.
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Final Decree.

An interlocutory decree having been made and en-

tered in this cause on the 7th da^^ of October, 1904, di-

recting

Fli'st.—That a writ of injunction issue out of and

under the seal of this Court directed to the defendant

corporation, W. W. Adams & Company, its officers,

stockholders, attorneys, clerks, servants and agents,

forever enjoining and restraining them and each of

them from directly or indirectly selling, offering for sale

or putting up any brushes not made by the complain-

ants, J. J. Adams & Company, upon which shall be

placed, stamped or applied in any form or manner what-

soever the word "Adam" or the word "Adams" or the

wordsi "J. J. Adams" or the words "W. W. Adams,"

or any word like or substantially like the word

"Adams" in sound or appearance; and from in any form

or manner whatsoever by means of stamps, impres-

sions, labels, wrappers or publications of any kind, or

by word of mouth or otherwise making use of the word

"Adam" or the word "Adams" or any word like or

substantially like the word "Adams" in connection with

the manufacture or sale or offering for sale of any

brushes not made by the said copartnership of J. J.

Adams & Company, and from using the name "Adam"

or "Adams" as part of their corporate name.

Second.—That the said defendant corporation, W. W.

Adams & Oompany, its officers and stockholders, be and

they are hereby commanded forthwith to apply to the
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Superior Court of the State of California iu and for the

county in which the articles of incorporation of the said

defendant corporation, W. \V. Adams & Company, were

originally filed, or in which the property of such cor-

poration is situated, for a change of its corporate name

to another name in no manner like the firm name and

style of the complainants, J. J. Adams & Company, and

diligently to pursue such application until they shall

obtain a proper order of such court authorizing such

change of name.

Third.—That the defendant corporation, W. W.

Adams & Company, its officers, stockholders, attorneys,

clerks, servants and agents be, and they are hereby,

commanded to deliver up to the marshall of the United

States for the Northern District of California to be

destroyed all brushes in their possession or under their

control in any manner designed to imitate the brushes

manufactured and sold by the copartnership firm of J.

J. Adams & Compan^^, or capable of being substituted

or sold as or for the brushes of that copartnership; or

else to obliterate or remove from all such brushes in

such manner as shall be satisfactory to the said copart-

nership firm of J. J. Adams «& Company, the words "W.

W. Adams & Company" and the words "Adam" or

"Adams," and every word like or substantially like the

word "Adams" in sound or appearance.

Fourth.—That it be referred to E. H. Heacock, Esq.,

standing master of this court, to take an account of

the damages which the complainants, J. J. Adams &

Company, have sustained and the profits which the de-
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fendants, W. W. Adams «& Company, its officers and

stockholders, have made by the practices set forth in

the bill of complaint, and to report the same to this

court, and that the said complainants shall have and

recover of and from the said defendants the damages

and profits which shall be found by the said master, and

have execution therefor.

Fifth.—That the complainants shall have and recover

from the defendants their costg, charges and di^^Jburse-

ments in this suit to be taxed in the usual manner by

the clerk of this court and have execution therefor.

And it appearing that the writ of injunction ordered

in the said interlocutory decree was duly issued, s Tved

on the president and secretary of the defendant corpo-

ration, W. W. Adams & Company, and returned t ) this

court with a certificate of the service thereof by the

marshal, and it further appearing that the defendant

corporation, W. W. Adams & Company, has applied for

and obtained a change of its corporate name to the

Emerick & Duncan Company as directed by said decree,

and have obliterated or removed from the brushes in

their possession or under their control in a manner

satisfactory to the complainants the words "W. VV.

Adams & Company" and the word "Adam" or "Adams,''

and every word like or substantially like the word

"Adam" or "Adams" in sound or appearance; and it

further appearing- that E. H. Heacock, Esq., standing

master of this court, has taken an account of the profits

which the defendants, W. W. Adams & Company, its

officers and stockholders, have made by the practices
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set forth in the bill of complaint, and on the 7th day of

Decemher, 1904, returned the testimony taken by him on

such accounting- to this court with a report wherein he

does find and report that the defendants, W. W. Adams

& Company, its officers and stockholders, have made

by the practices set forth in the bill of complaint here-

in profits to the amount of $4,468, and no exceptions

having been filed to the said report.

Now, therefore, on motion of John A. Wright, Esq.,

of counsel for the complainants, it is ordered, adjudged

and decreed that the report of the said master be, and

the same hereby is, approved, ratified and confirmed in

every particular, and that the complainants do have

and recover from the said respondents, W. W. Adams

& Company, a corporation now known as the Emerick

& Duncan Company, the sum of |4,191.60, being the

amount of the profits made by the said defendants by

the practices set forth in the bill of complaint in this

cause, together with the costs, charges and disburse-

ments of the complainants in this suit to be taxed in

the usual manner by the clerk of this court, and that

the complainants have execution therefor and be not

required to enter satisfaction of this decree as provided

NOTE.—The amount of $4,468.00 amended to $4,191.60, upon con-

sent of complainants' solicitor, by order of Court made and entered

November 24, 1905.

Attest: SOUTHARD HOFFMAN,
Clerk.

By W. B. Beaizley,

Deputy Clerk.
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by the 6th clause of the stipulation filed herein upon

the 3d day of December, 1904.

Dated this 7th day of August, 1905.

JAS. H. BEATTY,

Judge.

[Endorsed] : Filed and entered August 9, 1905.

Southard Hoffman, Clerk.

UNITED STATES OF AMERICA.

Circuit Court of the United States, Ninth Circuit, Northern

District of California.

HARVEY W. HASCY et al.,

Plaintiffs,

vs.

W. W. ADAMS & CO., now Called the

BMERIOK & DUN0A:N^ CO. et al.,

!
Defendants.

Memorandum of Costs and Disbursements.

Dlsbursementsi.

Marshal's fees $ 6.95

Clerk's fees 24.00

Reporter's fees 43 . 60

Docket fee 20 .00

Examiner'si fees 25 . 00

Notary's fees: Affdts: Complaint, J. A. Wright,

proof service notice of motion and bill of

costs 2.00
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Deposition of Emerick on accounting- before mas-

ter 2.50

1124.05

Taxc'd by consent at |124.05.

SOUTHARD HOFFMAN,

Clerk.

United States of America,

Northern District of California,

City and County of San Francisco,—^sis.

John A. Wright, being duly srworn, deposes and says:

That he is solicitor for complainants in the above-en-

titled cause, and as such has knowledge of the facts

relative to the above costs and disbursements. That the

items in the above memorandum contained are correct;

that the said disbursements have been necessarily in-

curred in the said cause, and that the services charged

therein have been actually and necessarily performed

as therein stated.

JOHN A. WRIGHT.

Subscribed and sworn to, before me, this lOth day of

August, A. D. 1905.

[Seal] HARIRY J. LASK,

Notary Public, in and for the City and County of San

Francisco, State of California.

To the Defendants and Messrs?. Frohman «& Jacobs, Their

Solicitors.

You will please take notice that on Saturday, the

twelfth day of August, A. D. 1905, at the lumr of 10
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o'clock A. M., I will apply to the clerk of said Court

to have the within memorandum of costs and disburse-

ments taxed pursuant to the rule of s^aid Cburt, in such

case made and provided.

JOHN A. WRIGHT,

Solicitor for Complainants.

Service of within memorandum of costs and disburse-

ments, and receipt of a copy thereof acknowledged, this

10th day of August, A. D. 1905.

FROHMAN & JACOBS,

Solicitors for Defendants.

[Endorsed] : Filed this 10th day of August, A. D. 1905.

Southard Hoffman, Clerk.

Certificate of Enrollment.

Whereupon, said pleading, subpoena, copies of orders,

interlocutory decree, master's report, and final decree,

and a memorandum of taxed costs, are hereto annexed;

said final decree being duly signed, filed and enrolled,

pursuant to the practice of siaid Circuit Court.

Attest my hand and the seal of said Circuit Court, this

9th day of August, 1905.

[Seal] SOUTHARD HOFFMAN,
Clerk.

By W. B. Beaizley,

Deputy Clerk.

[Endorsed] : Enrolled Papers. Filed August 9, 1905.

Southard Hoffman, Clerk. By W. B. Beaizley, Deputy

Clerk.
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In the Circuit Court of the TJnited States, for the Ninth

Judicial Circuit, in and for the NortJiern District of

California.

No. 13,643.

J. J. ADAMS & CO.,

Cbinplainants,
|

vs.

W. W. ADAMS & CO. (a Corporation)

et al.,

Respondents.

In re Accounting Before the Master.

Now, on this tenth day of Nov., 1904, before me, E.

H. Heacoclv, master in chancery in the above-entitled

court, appeared as solicitors in the above-entitled cause,

John A. Wright, Esq., solicitor for complainants, and

Lester A. Jacobs, Esq., solicitor for respondent; where-

upon the following proceedings were had:

Mr. JACOBS.—If your Honor please, as a preliminary

objection to these proceedings, I introduce in evidence

this stipulation by Mr. Wright. The part thereof to

which I particularly desire to refer (Reads clauses 5

and 6 of the stipulation). Now, if the decree is here,

your Honor will see that the only thing for which it was

referred to your Honor was: "That it be referred to E.

H. Heacock, Esq., standing master in chancery in this

court, to take an account of the damages which com-

plainants, J. J. Adams & C^o., have sustained and the

profits which defendants, W. W. Adamsi & Co., its officers
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aud stockholders, have made by the practices set forth

iu the bill of complaint, aud report the same to this

Court, aud that said complainaut shall have and re-

cover of and from said defendant the damag'es and prof-

its which sihall be found by the said master, and have

execution therefor." This decree was made, of course,

without the filing of this stipulation. This stipulation

has never been filed, as a matter of fact. I will file it

now. So that the filing of this stipulation, the genuine-

ness of which is admitted, renders futile, nugatory and

valueless and a waste of time, the taking of testimony

that your Honor alone is authorized to take. In other

words, your Honor is authorized to do that and nothing

else. (Bates' Equity Procedure, 746.) (Argument.)

The situation is simply thisi: I ask at this time a continu-

ance for a week, that is, past the first law and motion

day of the court, at which time I will ask the Court to

direct the counsel to comply with this stipulation, and

order a satisfaction entered iu respect to the damage®,

costs and profits, aud I think the request is reasonable

under the circumstances. The stipulation was not be-

fore the Court when it made the decree, otherwise pos-

sibly the decree might have been different. But I do

not even question that. I do not care what the form of

the decree is. The master is not going to take his time

and the time of the parties doing a futile act. (After

argument by Mr. Wright.) Mr. Wright, do you admit

that the first provision of the stipulation has been com-

])lied with? That is, that the corporate name has been

changed?
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Mr. WRiaHT.—Yes, that has.

Mt, JAOOBS.—Do you admit that the second provi-

sion of the stipulation has been complied with—that is,

the obliteration of the name of W. W. Adams & Co., and

the word "Adams" and "Adam" from the brushes?

Mr. WRIGHT.—I have no means of knowing- whether

that has been complied with or not.

'Mr. JACOBS.—'Don't 3'OU know that your company

saw that it was done?

Mr. WRIGHT.—I do not.

Mf. JAOOBS.—Did not Mr. Brawner so inform you?

Mr. WRIGHT.—I decline to answer any such question.

It is not a proper question to put to me. But I will isay

that he did not inform me to that effect. Mr. Brawner

informed me to the effect that he had seen the defend-

ant corporation in the act of apparently removing' the

name fwom some brushes, but Mr. Brawner never In-

formed me as to whether that portion of the stipulation

had been complied with. That is a frank answer.

Mr. JAOOBS.—The third is that the defendant corpo-

ration will furnish to the comijlainants a true list of the

names and addresses of the manufacturers of brushes

heretofore bought by the defendants and the brushes

heretofore sold by it. Now do you deny that the coi*-

poration defendant furnished you a list which purported

to be a true list?
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Mr. WRIGHT.—Thev furnished me a list which

clearly, upon its face, was an evasion.

Mr. JACOBS.—Have you that list here?

Mr. WRIGHT.—I think I have.

Mr. JACOBS.—Will you be good enough to produce it?

^Ir. WRIGHT.—No, I decline to produce it, on the

ground that you are intending to make a motion in court,

as you say, and I will produce it there and explain my

reasons. I will say, furthermore, that these questions

are answered by nie purely as a matter of civility.

The MASTER.— (After argTiment.) I take it that

that stipulation is to be considered by the nmster as one

whole. It is by virtue of a decree that I am to take

an accounting. By virtue of the last clause of that

stipulation I am to do a useless act in taking the ac-

counting if that stipulation has been carried out. Now,

if, in fact, each and every of the different objects incor-

porated in the stipulation has not been carried out in

good faith, the stipulation in my judgment has and no

])art of it has, any binding effect, and therefore the

master would not be doing a useless act in proceeding

with the accounting.

Mr. WRIGHT.— (After argument.) :Mr. Duncan, the

president of the defendant corporation, and Mr. E;m-

erick, the secretary, each requested me to take proceed-

ings upon the ground tliat they did not like to disclose

i\w names of the manufacturers. They asked me to
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take these pr()cee(liu<is to force .i disclosure of tlie

names.

The MASTEE.— (After aroiiment.) T will contimie

the ca^e for one wee]:, and, in the mean time, connsel

can take such steps as they may deem advisable. At

that time, unless I am otherwise directed by the Court,

I shall proceed with the accountino-.

(It is stipulated by the respective parties that if the

master is still authorized to proceed with the accounting

after the makin<>- of such motion before the Court as

counsel for defendant proposes to make, that the master

shall proceed with such accountini>; within five days

after the Court shall have decided the motion made by

defendant's counsel, without notice except notice of the

decision of the motion.)

Mr. JACOBS.—If your Honor please, if Mr. Wright

is correct in his understanding as to the attitude of the

parties defendant, I will merely not appear, but will let

the proceedings be had before the master in my absence.

]Mr. WRIGtHT.—I Avould prefer that your Honor post-

pone the hearing to a day certain, and direct the witness

to be here, unless otherwise relieved by order of Court.

The MASTER.—Then let the witness be sworn.

Examination-iu-chief of WALTER A. EMERICK, a

witness called on behalf of (Mmiplainant, sworn.

<By the MASaM:R.)

Q. 1. What is your name?
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A. Walter A. Emerick.

The MASTER.—You will be present Friday, Novem-

ber 18, at 2 P. M., without further notice.

(Further hearing adjourned until Ftiday, November

18, at 2 P. M.)

Monday, November 21, 1904, 2 P. M.

Counsel appearing;

For Complainant, JOHN A. WRIGHT, Esq.

For Respondent, no appearance.

The MASTER.—This matter was first taken up by me

on the tenth of the present month, Mr. Wright appearing

on behalf of complainant, and Mr. Jacobs appearing as

solicitor for the defendant, and wasi then continued until

the 18th of the present month, at 2 o'clock. Upon the

day and hour last named, Mr. Jacobs appeared, and upon

informing him that I understood the further hearing

was postponed until this November 21st, at 2 P. M., he

stated that he was aware of that, and that he would not

be present.

E'xamination-in-chief of WALTER A. EMERICK, re-

sumed.

(By Mr. WRIGHT.)

Q. 2. You were the secretary of the corporation known

as W. W. Adams .& Co., the defendant in this cause?

That corporation has since the decree in this cause

changed its name to the Duncan-Etmerick Company?
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A. That is tlio wronc^ nanip—the Emerirk & Duncan

Co.

Q. By decree of the Superior Court of the Oity and

County of San Francisco? A. Yes, sir.

Q. 4. Yon arc the secretary of the corporation under

the new name? A. Yes, sir.

Q. 5. When was the corporation known ay W. W.

Adams & Co. incorporated?

A. August 4, 1902, I think. I am not positive about

that.

Q. 6. Were you the secretary of the corporation from

the time of its incorporation down to the present time?

A. I was.

Q. 7. Did that corporation keep a letter-book—that

lis to say, a book in which was kept the letters—copies

of the letters sent out by you? A. It did.

Q. 8. Have you got that book with you?

A. I have, I thinik.

Q. 9. You have? A. Yes, sir.

Q. 10. That corporation caused to be manufactured

brushes of various kinds, stamped with the name W. W.

Adams & Co., or with the name Adams, or some finii

thereof, did it not? A. Yes, sir.

Q. 11. How many brushes did it cause to be man-

ufactured with the name W. W. Adams & Co. stainpeJ

on them?

A. I could not answer that question. 1( is impossible

to tell, Mr. Wright.
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Q. 12. Is it not possible to sttate from an examination

of your books?

A. Well, I would have to count the bills and vouchers,

Q. 13. By counting the bills and vouchers could you

ascertain? A. I might come very close to it.

Q. 14. Before calling upon you to examine the bill

and letter-books and voucher.!^! for the purpose of making

as exact a statement as you can, I would like to ask you

about how many brushes there were ordered by that

corporation to be stamped with the name of W. W.

Adams & Oo.

A. Do you mean the number of brushes or the amount

in dollars and cents?

Q. 15. The number of brushes first, as nearly as you

can come at it. You need not be precise?

A. It is a very hard proposition, because I could not

come anywhere near. I have not any idea at all.

Q. 16. Can you not name a minimum figure in thou-

sands and a maximum figure in thousands?

A. If you will let me look at the bills I can give you

some idea. I can perhaps come somewhere near to it.

Q. 17. Certainly?

A. (After examining.) Roughly estimating, prob-

ably about 75,000.

Q. 18. With the name of W. W. Adams & Co., stamped

on them?

A. I should say so. It is a pretty hard thing to de-

termine. There was some of them very small brushes.
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Q. 19. Yon (lid not, yourself, stamp the name W. A'W

Adams & Co. n])on any brnslies sold by you, did you?

A. Not sold by ns; no. I did on some for samples.

Q. 20. On some for samples? On how many for

samples?

A. Oh, probal)ly 25 or 50. Something like that.

Q. 21. Not more than 25 or 50? From whom did you

first buy brushes marked with the name of ^A'. W. Adams

& Co. a corporation?

A. Hollin«>'sworth »S: Kip—I am not certain about the

first.

i}. 22. Could you not be certain from examining your

books?

A. No. sir; I didn't buy the first brushes. They were

bought by Mr. Adams.

Q. 23. The}' were bought by Mr. Adams?

A. Mr. Adams; Mr. W. W. Adams.

Q. 24. One of the defendants in this case?

A. Yes.

Q. 25. When was the first bill of goods bought?

A. I have not the record of that. That was during

his time; before we were incorporated; during the time of

AY W. Adams & Co. ; not the corporation.

Q. 26. Can you say how many brushes were bought

by him from Hollingsworth & Kip?

A. No, I could not say.

il. 27. You have no means of knowing?

A. No, I have not his bills.

il. 28. Have you his letter-book?
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A. No, sir; I haven't any of his books, I don't think;

probably a little cash-book, may be.

Q, 29. Have you no means of knowing, then, how

mndi he bought?

A. I have not looked over my old books, but I don't

believe there is any of his old books left there.

Q. 30. Have you no means of knowing how much he

bought? A. No, sir.

Q. 31. From whom did the corporation W. W. Adams

& Co. first buy brushes stamped with the name of ^y. W.

Adams & Co.?

A. I would have to look at tlie bills to find out.

Q. 32. Please look at the bills and find out?

A. Oh, we bought the first bill from Mr. Adams.

Q. 33. From Mr. Adams; that is to say, you bought

tlie brushes that Mr. Adams had then in stock marked

with the name of W. W. Adams & Co?

A. Yes, sir.

Q. 34. How many brushes were there then in stock

that you say you bought from him?

A. That was about |2,000 worth, I believe.

Q. 35. How many brushes?

A. Part of these were stamped and numbered and part

were not. Now that is something I can't tell. You see

they are not marked on the bills, Avhether they were

stamped or not, and there were some that were not.

Q. 36. Were you in business with Mr. W. W. Adams

before the incorporation of W. W. Adams & Co.?

A. I was employed by him.
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Q. 37. Have you no recollection how many brushes

were bouoht by you or by W. W. Adams, before the cor-

poration of W. W. Adams & Co. was formed?

A. No, I have not.

Q. 38. None whatever?

A. I should say two or three bills, probably.

Q. 39. How much did those amount to?

A. Oh, probably |1,500.

Q. 40. How many brushes such as were stamped with

the name W. W. Adams & Co., would |1,500 buy?

A. Oh, it depends on the kind of brush. Some of them

might be stuccos. There might be three gross of stuccos

and there might be 50 gross of small varnish brushes.

Q. 41. Have you no recollection of what was the con-

dition of the stock of Mr. W. W. Adams, when he made

whatever arrangement he did with W. W. Adams & Co.

to transfer the stock he had to that corporation?

A. What condition it was in? What do you mean by

"condition"?

Q. 42. You were in the employ of W. W. Adams?

A. Yes.

Q. 43. And you became the secretary of the corpora-

tion of W. W. Adams & Co.? A. Yes, sir.

Q. 44. And you say that W. W. Adams transferred to

W. W. Adams & Co., his stock of goods. Can you not

giv(? his Honor some idea of how many brushes—how

many varnish brushes and how many stucco brushes were

probably in stock when the stock was transferred by W.

\\. Adams to ^V. W . Adams & Co.?
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A. The bills are ri<>ht here. I can add them up and

give it to you. That is all. I can't tell how many were

stamped.

Q. 45. I don't care to know about any brushes that

were not stamped. Can 3^ou not tell approximately how

many small varnish brushes were stamped with the name

of W. ^y. Adams that were transferred by W. W. Adams

to the corporation?

A. Well. I would say—I would guess at it and say

11,500.

Q. 40. Well, how many stucco brushes?

A. That I could not say.

Q. 47. Well, if there were |1,500 worth of brushes

transferred from W. V\\ Adams to W. ^V. Adams & Co.

stamped with the name of W. W. Adams & Co., there were

then apparently fSOO worth of small brushes and $1,000

worth of stucco brushes?

A. No, not necessarily. There were other brushes be-

sides the brushes that were stamped.

Q. 48. I will ask you to confine yourself to the first

transaction between W. W, Adams and W. W. Adams &

Co., and tell me as near as you can how many small var-

nish brushes were stamped with the name W. W. Adams

& Co. were transferred by Mr. Adams to the corporation?

A. I can't tell you.

Q. 49. Can you give no estimate, either from memory

or from your record? A. Probably 200 dozen.

Q. 50. How many stucco brushes stamped with the
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name W. W. Adams & Co. were transferred by Mr. W. W.

Adams, to the oorporation when it was first formed?

A. I have no recollection of any stuccos. I don't re-

member whether there were any sold or not.

Q. 51. Have you no recollection on the subject?

A. I have no recollection of any stuccos.

Q. 52. Have you no means of ascertaining from your

l)ooks?

A. (After examining. ) I don't seem to have any down

here. I have no recollection that there were any stuccos

there.

Q. 53. Do you mean no stuccos marked with W. W.

Adams & Co.?

A. I don't think there were any stuccos on there. I

don't believe there were any stuccos in that lot. The

bill says "stock of brushes at invoice price of $780."

That is the amount I have here. Now what was in that I

don't know.

Q. 54. Did you not tell us a minute ago that you be-

lieved there were $1,500 worth of brushes marked with

the name of W. W. Adams & Co., transferred from Mr.

AV. W. Adams, to the corporation, W. W. Adams & Co.?

A. I said, "possibly; I am guessing at that thing."

You didn't let me look at my book. I see a bill here

marked |780. I don't see any stucco brushes invoiced

here. I will take a look at the ledger and see if there

are any stucco brushes on there, and if there are, I can

give you the exact figures.

Q. 55. I want figures; I don't want guess work.
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A. You said "approximately." That is what I was

giving- to you. (After examining.) I didn't miss very

much. It is 1583 altogether—three small bill in here.

Q. 56. Now what was the cost of the 200 dozen small

brushes? What did you say—the 200 small varnish

brushes that were transferred by Mr. W. W. Adams to

W. W. Adams & Co.?

A. I guessed at that. I have no record in my book

here. It just says, "invoice price." That is all I have

here.

Q. 57. You saw all those brushes when they Avere

transferred, didn't you?

A. No, sir ; I didn't see all of them. I saw the boxes,

the most of them. The stock was mixed and the boxes

didn't show on the outside whether they were stamped or

not stamped.

Q. 58. You opened from time to time all those boxes,

didn't you? A. No, sir.

Q. 59. Not afterwards?

A. I opened some of them, but I was not the shipping

clerk.

Q. 60. Who could tell whether the boxes which were

transferred—the boxes of brushes which w^ere transferred

from Mr. W. W. Adams to W. W. Adams & Co., the cor-

poration, were marked or not with the name of W. W.

Adams & Co.? A. I don't know who could telJ.

Q. 61. Who A\'as your shipping clerk?

A. W^ell, Mr. Adams did some shipping in there. He
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did some shipping when he was in there. He stayed three

months afterwards.

Q. 62. Is it not the fact that every single brush tli.it

was transferred from W. W. Adams to the corporation,

W. W. Adams & Co. was stamped "W. W. Adams & Co. ?"

A. No, sir, it is not.

Q. 63. Very well ; if it is not, how many out of the

|1,500 worth that he transferred to W. W. Adams & Co.

were stamped, to your knowledge? A. I can't say.

Q. 64. Is this the utmost information that you can

give the Court regarding the number of brushes that were

transferred from W. W. Adams to W. W. Adams & Co.,

marked with the name of W. W. Adams & Co. at this time?

A, I have taken all the records that I have got, and

they don't show whether they are stamped or not. I

can't tell, Mr. Wright.

Q. 65. Can you tell by further and more careful ex-

amination of your books?

A. I have got the invoices, all with the exception of

one or two small ones.

(}. ()(>. Will ym\ answer my question?

A. IJead the (piestion. (Question read.) No, sir.

Q. 67. You cannot? A. No, sir.

Q. 68. Can you make no estimate of the number of

blushes [hat wei'c transferred that bore the nniiie of W.

'

W. A<lams & (N».? A. No further than I have.

(^ 69. What now is your estimate of the number of

brushes that were transferred tliat bore the name of W.

W . Adams & Co.? A. I said about 200 dozen.
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Q. 70. About 200 dozen? A. Yes.

Q. 71. And you believe they were all small varnisli

brushes? A. I believe they were.

Q. 72. What is the value of 200 dozen small varnish

brushes, would you estimate?

A. Well, I would have to estimate again. Probably

1500.

Q. 73. Then at the time of the entire stock transfer

of W. W. Adams to W. W. Adams & Co. it is your belief

that a thousand dollars' worth did not bear the name of

W. W. Adams & Co. stamped on them?

A. Probably there is that many.

Q. 74. What sort of brushes were the thousand dol-

lars worth that did not bear the name of W, W. Adams

& Co., stamped on them?

A. They were varnish brushes and wall brushes.

Q. 75. Any stucco brushes? _ A. A few; yes, sir.

Q. 76. And they did not bear the name of W. VC.

Adams & Co.? A. Yes, sir.

Q. 77. So that you think that out of |1,500 worth

only |500 worth bore the name of W. W. Adams & Co. ?

A. Approximately, yes, sir.

Q. 78. Now you have not got the order which Mv.

Adams sent to nollingsworth & Kip for those brushes?

A. I have no books of Mr. x\dams; I don't think I hay<?

it in any of his records at all. I have not his order. ITis

order was given verbally.

Q. 79. As far as you know? A. Yes.

Q. 80. To whom did the corporation of W. W. Adaiii!
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& Co. first <y[ve an order to manufacture brushes bearinijj

the name AV. W. Adams & Co.?

A. A'W^ll, that is pretty liard to say, too. You ask me

to \\'hom A\e ^^ave the order. Ask me who we got them

from, first, and I can tell you that, but I can't say Avho we

gave the first order to.

Q. 81. Can you not by looking at your letter-book as-

certain to whom you first sent an order?

A. The orders were given verbally. ?

Q. 82. AA'ho gave them verbally? A. I did.

Q. 83. To whom then did you first give an order for

brushes bearing the name of M\ W. Adams & Co. stamped

on them?

A. I don't know A^ho got the first order. I can tell

A\'ho I got them from first.

Q. 84. ycry well ; from ^^'hom did you first receive

brushes stamped with the name W. W. Adams & Co. ?

A. Maendler Brothers.

il 85. Of St. Paul? A. Yes, sii^

Q. 86. How many brushes did you receive from Maend-

ler Bros, on your first order, stamped with the name W.

W. Adams & Co.? A. How many brushes?

Q. 87. How many l)rushes?

A. Twenty-four dozen.

(}. 88. Twenty-four dozen? What sort of bruslies?

A. Stuccos.

(}. 89. AVhal were they worth?
,

A. Twenty-three (h>zen instead (^f twenty-four.
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(]. 90. What did you pay for them or agree to pay for

them?

A. Two hundred and eighty-two dollars and fifty

cents.

Q. 91. For the whole lot? A. Yes, sir.

Q. 92. HoAv much a dozen was that?

A. W^ell, one is |13, one |13.50 and one |10.80.

(}. 93. From whom did you next receive brushes

stamped with the name W\ W. Adams & Co.? Next,

mind you; your next order.

A. Hollingsworth & Kip.

Q. 94. Of New York? A. Yes, sir.

Q. 95. How many brushes did you receive from them

on that order?

A. If my computaitlons are correct, 551 dozen.

Q. 96. Did you go to St. Paul in person to deliver the

verbal order to Maendler Bros? A. No, sir.

Q. 97. I thought you said that your orders were de-

livered for those brushes orally.

A. I did.

Q. 98. Where, then, were the oral orders given?

A. In our office.

Q. 99. To a drummer or salesman of Maendler Bros.?

A. Yes, sir.

Q. 100. Did you tell him to deliver the brushes

stamped with the name W. W. Adams & Oo.?

A. Yes, sir.

Q. 101. Did you go to New York to deliver the order

to Hollingsworth & Kip?
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A. No, sir; the first order I <U(1 not.

Q. 102. You delivered it to a drummer liere in town?

A. Yes, sir.

Q. 103. You told him to stamp the brushes W. W.

Adams & Co.? A. Yes, sir.

Q. 104. Well, from whom did you next purchase

brushes stamped wdth the name W. W. Adams & Co.?

A. Well, these same firms over again.

Q. 105. Wait a minute. I want to know the next

person from whom you received brushes stamped with

the name of W. W. Adams & Co.

A. O, from the same firms over again. I am an-

swering that question.

Q. 106. Whom?

A. We next got brushes from Maendler Bros.

Q. 107. How many?

A. Thirty-one and one-half dozen.

Q. 108. What were they? A. Stuccos.

Q. 109. What did you pay for them?

A. Three prices: |10.80, 13.30 and |11.61.

Q. 110. What was the total amount?

A. Three hundred and fifty-eight dollars and twenty-

three cents.

Q. 111. What was the next lot of brushes?

A. There may be some small bills between.

Q. 112. I want them in their order, the amounts

that you received, and from whom you received them.

A. I think I made a mistake there. I got Septem-
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ber of 1903 iustead of 1902'. I made a mistake in this,

Mr. Wright. I got the years wrong.

Q. 113. We\], correct it, then.

A. I was looking at 1903 instead of 1902. Now, I

will have to start over again,

Q. 114. Mr. Emerick, I want you to understand that

as I have been forced to take this examination before

the master in chancery I will ask the Court to charge

the expenses against the defendant in this case. And I

am therefore of the opinion that you can save a great

deal of time and money—though I probably am not

called upon to make this statement—if you will make

a statement as to the orders that you gave, the

amounts you received from time to time from ever-y per-

son to whom you ever gave any order, oral or written,

to supply you Avith brushes bearing the name W. W.

Adams & Co. The master can't sit here while you are

going over your books.

A. I will give you all the information I can.

Q. 115. What I want to get is the absolute correct

statement, an absolutely correct sitatement, so far as

your books of any kind can show, as to the persons from

whom, the times when and the quantities of brushes

stamped with the name W. W. Adams & Co.

The MASTER.—And the prices?

Mr. WRIGHT.—And the prices.
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The MASTEK.—The suggestion of .Mr. \Vright is, are

you willing" to have the hearing continued at this time,

and you go through your books and ascertain the facts

which are asked by counsel in that question, and pre-

sent a written statement to the master embodying

those facts ?

Mr. WRIGHT.—And make your oath to it then? Or

the master would be entitled to appoint an expert, who

would be entitled to go through your books and make a

statement from them.

Mr. WRIGHT.—Yes, that is what I shall ask.

The WITNESS.—I am perfectly willing to make the

statement.

Mr. WRIGHT.—Understand w^hat the statement is

to be. You must specify the brushes, the number of

brushes which you received stamped with the name W.

W. Adams '& Co., in the order in which you received

them from time to time, giving the quantities received

at each particular time and the name of the person man-

ufacturing these brushes and the amounts you paid

therefor. (To the master.) Is that all you desire, sir?

The MASTER.—And the character of the brushes.

Mr. WRIGHT.—And the character of the brushes.

That I want under oath.

The WITNESS.—Don't ask me to do something that I

can't find out. I can't tell when we received them, be-
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cause we have no record of that. I can tell when the

bills were paid.

Mr. WRIGHT.—You may put it that way. What I

want is an exact statement.

The WITNESS.—^I have no statement of when I re-

ceived them.

Q. 116. The quantities of brushes you purchased

from time to time bearing the name W. VV. Adams &

Co. from whom you purchased, what you paid for them,

the quantity and the name of the persons who manufac-

tured them.

A. I can give that to you.

Q. 117. This is entirely in your interest, as I think

his Honor will indicate to you. It is nothing to me to

save time in this matter. It is entirely in your interest,

but that statement I must have.

The MASTER.—I understand the witness to say he

is willing.

A. I will make the statement.

Q. 118. How long will it take you?

A. You virtually want a copy of all the invoices.

Mr. W^RIOHT.—No, I want a statement of the

amount. I want a statement first, of the quantity of

brushes marked with the name of W. W. Adams & Co.

that you received, the persons who supplied them to

you, the prices, the quantities and the nature of the

brushes supplied and the amount paid. I want them in
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the order in wliicli jon received tlieni; and a similar

statement with respect to every other quantity of

brushes that you received bearing the name ^y. W.

Adams & Co.

A. All right, sir.

Q. 119. Just at this time, if you are willing to do

that, you bought some brushes stamped with the name

W. W. Adams & Co. from J. M. O. :\lartin & Sons of

New York?

A. I am not able to tell that, whether I did or not.

Q. 120, Oan you state that from an examination of

your books?

A. Not now.

Q. 121. Not necessarily now.

A. I don't believe it is of record whether they were

stamped that way or not. I think the letter-book might

show it. The letter-book might show the order, but I

don't know how the order to them read.

Q. 122. Have you got your letter-book with you?

A. I believe I have, here.

Q. 123. You didn't give them a verbal order, did you?

A. No, sir; here is the order. (Showing.)

Q. 124. Is that the first order you ever sent to them?

What is the date of that paper you are looking at now?

A. It is October 22, Wm.

Q. 125. Is that the first order you ever sent to them?

A. I will see. No, it is not the first order.

Q. 126. May 1 look at that ordei? Yes, sir.
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Mr. WRIGHT.—I will read this in evidence. (Reads:)

"October 2, 1903.

J. M. C. Martin's Hons, New York, N. Y.

Gentlemen: Kindly ship the following at once.

2 doz. No. 235 i extra chiseled bristle artists

4 doz. No. 235 | do

4 doz. No. 235 J do

4 doz. No. 235 1 in. do

1 doz. No. 235 li in.

1 doz. No. 235, U in.

12 doz. 14-star dusters.

That is the list. Kindly stamp all these brushes 'W.

AV. Adams & Co.' Please have the handle on the star

dusters exactly as sample. This is a rush order. Kindly

hurry it along.

Yours respectfully,

W. W. ADAMS & CO."

Now you say that is not the first order that you gave

to J. M. C. Martin's Sons? A. No, sir.

Q. 127. Was that order filled? A. Yes, sir.

Q. 128. Turn now if you can to the first order you

gave to J. M. C. Martin's Sons of New York for brushes.

A. Well, this seems to be it. (Showing.) Shall I

read it?

Q. 129. What was the date of the first order?

A. This is the date that I received the bill, September

9. I see there is an order for another customer that
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we shipped to, by the looks of this. If yon will read

this over I will explain it to yon.

Mr. WKIGHT.—I don't care to have that, unless it

goes with the brushes bearing- the name W. W. Adams

& Co.

Q. 130. Now, you have from time to time bought and

received brushes from J. M. C. Martin's Sons of New

York which bore the stamp upon them, the name W
W. Adams & Co., have you not?

A, No, sir; this is the only bill we bought from them.

1 am not positive of that.

Q. 131. (Int.) Which is the only bill?

A. The bill that 1 have just given to you here.

Q. 132. What is the date of the bill you speak of?

A. November 7, 1903.

Q. 133. What was the date of the order for that?

A. The one I read.

Q. 134. Yes. You did receive those brushes from

them? A. Yes, sir.

Q. 135. What was the total amount that you paid

them for those brushes?

A. Ninety-nine dollars and two cents.

Q. 130. You received a bill from them November 7,

1903? A. Yes, sir.

Q. 137. Now, you understand what T want. I want

you to furnish to the master, as I have already stated to

you, a list of ;il] the brushes that you pni'cliased bearing
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the name W. W. Adams & Co. stamped on them, from

whom you bought those brushes, when you received

them, how many of them there were, what were their

desirii>tions and kind, whait you paid for them. Give

that statement to the master and take your oath to it.

That means order by order.

(Further hearing continued to Salturday, November

26, 1904.)

Saturday, November 2(5, 1904.

Counsel appearing:

For Complainant, JOHN A. WKIGHT, Esq.

For Respondents, no one.

Examination -in-chief of WALTER A. EMERICK

resumed.

(By Mr. WRIGHT.) "MM
Q. 138. At the last meeting you were requested, and

agreed, to produce at this meeting a list of the brushes

that your company purchased bearing the name of W.

W. Adams & Co. stamped on them, from whom you

bought those brushes, when you received them, how

many of them there were, what were their descriptions

and kind and what you paid for tliem. Have you got

that list with you? A. Yes, sir.

Q. 139. Will you produce it and hand it to the mas-

ter? (The witness produces.) The first column on the

left hand side of the list is headed "date." Does that



122 Emerick d Dunmn Company

(Deposition of AValter A. Emerick.)

indicate the date when the brushes were received by

you, or the date of the invoice?

A. The date of the invoice.

Q. 140. The next column indicates the persons from

whom purchased. Is that a correct statement of the

persons who furnished you those brushes?

A. Yes, sir.

Q. 141. The next cmIu:;;!! indicates the quantity

branded ''W. W. A." Does that mean the quantity

branded ''W. W. Adams & Co."?

A. Yes, sir,

Q. 112. In all cases? A. Yes, sir.

Q. 113. Then I understand that the last two entries,

"J. M. C. Martin's Sons, November 7, 1903," and "J. M.

C. Martin's Sous, February 8, 1904,*' are to indicate that

yon received 32—what is this 32 here?

A, Dozen.

Q. 144. Thirty-two dozen of brushes branded W. W.

Adams & Co. from J. M. C. Martin's Sons?

A. That statement is correct.

Q. 145. And the same is true with respect to the

item ^'J. M. C. Martin's Sons" of date of I^>bruary 8,

1904, showing- 6-| gi'oss—gross or dozen?

A. Dozen. That is not correct, B-^ dozen is on an

old brand. It should be over here. (Showing.)

Q. 146. You have got "J. M. O. Martin's Sons, 32

dozen" under date of November 7, 1003. Was that

branded W. W. Adams & Co., or not?
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A, Yes, it was.

Q. 147. Were the 6^ dozen dated February 8, 1904,

branded W. W. Adams & Co. ?

A. No, they were not.

Q. 148. Why, then, did you give them in the column

marked "Quantity branded W. W^. Adams & Co."?

A. That is a clerical error. It is a stenographer's

error. i

Q. 149. You are positive of that? A. Yes, sir.

Q. 150. Is that statement furnished by you in other

respects accurate? A. It is.

Q. 151. Does that show all the brushes that the

corporation of W. W. Adams & Co. ever had in its pos-

session which were branded W. W. Adams «& Co.?

A. With the exception of those I have already

given you, bought from Mr. Adams.

Q. 152. How many did you buy from Mr. Adams?

A. I gave you those figures, Mr. Wright, the other

day from my books, and I have not got them in my

head exactly.

Q. 153. Then the quantity which you received from

Mr. Adams ought to be added to the quantity shown

on this list?

A. Ought to be added on there; yes, sir.

Q. 154. For the purpose of determining how many

brushes marked W\ W. Adams & Co. the corporation

had in its possession ever, at any time?

A. Yes, sir.
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Q. 1155. What is the sum total of the amount paid

for these brushes marked \V. W. Adams «& (Jo.?

A. (After computing.) 1 would like to have time

to hgure that up.

Q. 15G. Well, that can be done at another time.

You have not footed up the column showing the quan-

tity, nor the column showing the amounts, either, have

youl A. No, sir.

Q. 157. I desire that you do that. You can do that

at the recess of court. How many of those brushes

marked "W. W. Adams «& Co." did the corporation sell?

A. All of them.

Q. 158. All of them?

A. Oh, well we restamped some. I will take that

back. We restamped TOO dozen.

Q. 159. Y^'ou mean to say that you removed the name

of W^ W. Adams & Co. from about 700 dozen?

A. Y^es, sir.

Q. 160. That is, since this action w^as brought

against this corporation? A. Yes, sir.

Q. 161. Are you able to say definitely how many you

removed the name of W. W\ Adams '& Co. from?

A. Well, I figure it up that many.

Q. 162. Can you furnish the master of chancery with

an accurate statement of how many you removed the

name from?

A. It would not vary but very few from that, Mr.

Wright. 1 would say 700 dozen.
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Q. 163. Aud you sold tlie remainder?

A. Yes, sir.

Q. 164. What did you receive for the brushes which

you sold? How much money did you receive for the

brushes you sold?

A. Well, I could not say that.

Q. 165. I will ask you to furnish a statement of

whalt you sold the brushes marked "W. W. Adams &

Oo." for, what was the price you sold for and the quan-

tities you sold. If you will furnish the master at the

next meeting with that statement, and swear to it, I

think that will end thQ examination.

A. Very well.

(By the MASTER.)

Q. 166. This column marked here at the top, being

the third column, "Quantity branded W. W. A.", do the

figures in that column represent dozens?

A. Yes, sir.

Q. 167. All of them? A. Yes, sir; all of them.

Q. 168. The column marked "price" at the top is

the amount you paid for the brushes?

A. Yes, sir.

Q. 169. There is nothing on this paper to show the

amount you received?

A. No, sir; that was not asked for.

(By Mr. WRIGHT.)

Q. 170. Now, I will ask one question. These pur-
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chases are apparently given in chronological order witli

the exception of two, which are placed at the bottom.

vDy the MASTER.)

Q. 171. I understand the last item should not be on

the sheet at all? A. No, sir.

(By Mr. WRIGHT.)

Q. 172. Why did you put these out of chronological

•rder?

A. They were not in this book, and we bought: only

one purchase from them.

Mr. WRIGHT.—Now, at the next meeting you will

furnish the master with a statement of all the brushes

you sold bearing the name W. W. Adams & Co. stamped

on them, and the amount you sold them for, the prices

you sold them for.

(By the MAvSTER.)

Q. 173. Have you the data by which you can make

that statement?

A. It requires me to go through my whole books.

Mr. WRIGHT.—That is a part of the penalty of the

infringement of another man's trademark.

The WITNESS.—Do you want that statement in a

lump sum?

Mr. WRIGHT.—Yes. Then if you will swear to its

absolute accuracy.
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The MASTER—Do you meau to say that the total

sum will be sufficient, if definitely and positively stated?

Mr. WRIGHT.—If definitely and positively stated,

the total sum will be sufficient.

(Further hearing adjourned to Wednesday, Novem-

ber 30, a(t 10 A. M.)

Wednesday, Nov. 30, 1904, 10 A. M.

Counsel apj)earing-

:

For Complainant, JOHN A. WRIGHT, Esq.

For Respondents, no one.

Examination-in-chief of WALTER A. EMERICK, re-

sumed.

(By Mr. WRIGHT.)

Q. 174. Have you prepared and brought with you a

statement of the quantity of brushes marked in the

name of W. W. Adams or W. W. Adams & Co. or Adams,

which was sold by the defendant corporation, W. W.

Adams & Co.? A. I had that statement there, I

think.

Q. 175. No.

A. You mean the amount? (Question read.) Yes,

sir. (Producing.)

Q. 176. How many dozen brushes did the corporation

W. ^^^ Adams & Co. sell?

A. Three thousand eight hundred and uin<' and fi\('-

twelfths.
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(}. 177. Throe thousand ei.iiht hundred and nine and

five-twelftljs dozen?

A. Yes, with tlie hrand AV. W. Adams.

Q. 178. What did j'^ou receive for the brushes so sold?

A. Nineteen thousand two hundred and eighty-six

dollars and tifty-three cents.

Q. 179. I understand that you boui2,ht 1505 5/12

dozen brushes? A. Yes, sir.

Q. 180. And that you paid for the 4505 5/12 dozen

brushes the sum of 110,690.68? A. Yes, sir.

Q. 181. The first was the price that you sold that

brand for? A. Yes, sir.

Q. 182. There was no brand of any other brushes but

the 4505 5/12? A. No, sir.

Q. 183. Then, as I understand it, you boui»ht 4505

5/12 dozen brushes?

A. Yes, that is all right, 4505.

Q. 184. You bought 4505 5/12 dozen brushes?

A. Yes, sir.

Q. 185. Marked W. W. Adams & Co. ?

A. That is right; yes, sir.

Q. 180. You sohl how many brushes uuuked W. W.

Adams & Co.?

A. Tliree thousand nine hundred and nine.

Q. 187. You sold 3809 and you removed the name of

\\. \V. Adams & Co. from 77() dozen brushes?

A. No; yes, that is the difference 79(5, isn't it, or 696?

Q. 188. Yes, 696. You removed tlu^ oflending name

\\. W. A<hiiiis ic (.'(». I'loni 696 dozen brushes?
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A. Yes, sir.

Q. 189. For the 4505 5/12 dozeu brushes iiicarked W.

W. Adams & Co. A\'hieh you liou<>ht, you paid |10,690.(58?

That is right, isn't it? A. Yes, sir.

Q. 190. For the 3809 dozen brushes wliich you sold

you received how much?

A. Nineteen thousand two hundred and eighty-six

dollars and fifty-three cents.

Q. 191. Now, can you make a calculation and tell

the master what was the average cost per dozen to you

of the brushes bought by you? In other words, divide

4505 5/12 into |16,t)96.68.

A. ^\eU, the freight is to come on that, too, you know,

.Mr. Wright.

Q. 192. I know.

A. That would be included in the cost. Shall I add

that on?

Q. 193. This is the price you paid for them?

A. Yes, of course there was freight. That is the

])rice at the factory.

Q. 194. Yes. Let me ask you: what freight did you

pay on the 505 5/12 dozen brushes that you bought?

A. I liave the freight paid on the 3809 dozen. I can

give you that. It figures five per cent.

Q. 195. It figures 5 per cent on the cost?

A. Yes, sir.

Q. 196. Five per cent on the cost was the freight?

A. Yes, sir.
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The MAHTEK.—Then the amount of profits wonl<l be

the (lifferenee between the cost i>rice of the 3809 dozen

—

the average cost price of the 3809 dozen brnslies and the

average selling- price of that numl)er of brushes, less five

per cent for freight.

Mr. WRIGHT.—If the five per cent is not added on to

the cost.

The WITNESS.— I have the figures here.

(By the MASTER.)

Q. 197. Is the cost price which 3^ou have already

given us and which is stated in the schedule furnished

by 3^ou, inclusive of the freight? Has the freight been

added to that? A. No, sir; it has not.

(By Mr. WRIGHT.)

Q. 198. The freight is five per cent additional?

A. Yes, sir.

Q. 199. Are you able to say what was the average

price per dozen for the 4505 5/12 dozen brushes bought

by you, adding the freight?

A. Three dollars and eighty-six cents.

Q. 200. Three dollars and eighty-six cents was the

average price paid by you, adding freight?

A. Adding freight.

Q. 201. Per dozen? A. Per dozen.

Q. 202. What >\a,s the average price received by you

I>er dozen? Divide 3809 into |19,28G.53.

A. Five dollars and six cents.



vs. Ear veil ^V. ffasci/ et al. 131

(Deposition of AValter A. Emerick.)

(By the MASTER.)

Q. 203. Per dozen? A. Yes, sir.

(By Mr. WRIGHT.)

Q. 204. That made a proiit of |1.20 a dozen?

A. Yes, sir.

Q. 201. A\'hat was the profit on 3809 dozen brushes

sold by yon? A. One dollar and twenty cents.

The MASTER.—You are willing to figure it leaving

off the fraction?

Mr. WRIGHT.^Leaving off the fraction.

The MASTER.—You leave out the fraction of a

dozen ?

Mr. WRKJHT.—Yes, your Honor.

The WITNESS.—There is some mistake there some-

A\'here, Mr. Wright. It don't figure out according to this

other statement.

Q. 205. Have 3am made a statement of the profit of

W. \V. Adams & Co., the defendant corporation, upon all

the brushes sold by you which bore the name W. W.

Adams & Co.? A. Yes, sir.

Q. 200. Have you got that figure?

A. Yes, sir.

Q. 207. How much was it?

A. Four thousand one hundred and ninety-one dol-

lars and sixty-flve cents.

Q. 208. Then I understand you to say you admit the
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defendant corporation, W. W. Adams & Co. made a profit

of how much?

A. Four thousand one hundred and ninety-one dol-

lars and eighty-five cents.

Q. 209. On the brushes sold by it bearing the name

W. W. Adams & Co.?

A. Cross-profit; yes, sir.

Mr. WRIGHT.—Complainant does not ask the iiiaster

to consider the question of damages other than profits.

I hereby certify that the foregoing 35 pages, contain

a full, true and correct transcript of the proceedings had

and the testimony taken before me, the undersigned

master in chancery, in pursuance of the order of refer-

ence entered and filed in the cause entitled in the caption

hereof, on the 7th day of October, 1904.

Witness my hand at my office this 6th day of Decem-

ber, 1904.

E. H. HEACOCK,
Master in Chancery, U. S. Circuit Court, Ninth Judicial

Circuit, Northern District of California.

[Endorsed] : Filed Dec. 7, 1904. Southard Hoffman,

Clerk. By W. B. Beaizley, Deputy Clerk.
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In the TJmted (States Circuit Court, Ninth Circuit,

Northern Dif^trict of California.

IN EQUITY.

No. 13,643.

HARVEY W. HASCY, JAMES H. DEVEREUX, and

ALEXANDER H. BRAWNER, Copartners Do-

ing Business under the Firm Name and Style of

J. J. ADAMS & COMPANY,

Complainants,

vs.

W. W. ADAMS & COMPANY, a Corporation Organized

and Existing under and by Virtue of the Laws of

the State of California, now Called the EMER-

ICK & DUNCAN COMPANY, WALTER A.

EMERICK, L. M. WILLIAMS, G. M. MAUN-

DER, E. J. HILL, WILLIAM W. ADAMS,

DAVID DUNCAN, H. C. NEWHALL, A. E.

BEAR, WILLIAM STUBB and GEORGE
GRUBB,

Defendants.

Petition for Rehearing.

To the Honorable the above-named Circuit Court:

The defendants respectfully petition for a rehearing

of this cause, and in that behalf, present for your consid-

eration the following matters:

Their objection to the decree is, that it provides for

the recovery by the complainants from the Emerick &

Duncan Company of the sum of |4,468, and further

orders "that the complainants have execution therefor
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"and be not reqnired to onter satisfaction of this decree

"as provided by the sixth clause of the stipiihition filed

"herein upon the 3d day of December, 1904."

The sixth clause of that stipulation is as follows:

"The complainants shall thereupon take a decree

"in all respects in accordance to the prayer of the

"complaint, but immediately on the entry of the de-

"cree \\'ill mark the same fully satisfied in respect

"to damages, profits and costs."

On motion of the complainants, supported by an aflft-

davit of John A. Wright, their solicitor, a decree was

entered in their favor, and the Court ordered that they

be relieved from the sixth clause of said stipulation.

The order granted to the complainants, which re-

lieved them from observing the only obligation imposed

on them by the stipulation, must necessarily have been

based on the following premises, or either of them

:

First—That the stipulation was obtained b}' fraud on

the part of the defendants.

Second—That the defendants did not carry out their

part of the stipulation.

We respectfully insist, and will endeavor to convince

the Court herein,

—

First—That the stipulation was not induced by fraud

or misrepresentation.

Second—'I'hat if it had been it was erroneous to grant

the relief awarded the complainants by the order and

decree herein.

Third—Tliat the stipulation was fully carried oul on

the part of the defendants; and
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Fourth—That if the defendants had failed to observe

any provision of said stipulation, the order and decree

(tf the Court were nevertheless erroneous.

Five oTounds were stated in complainant's notice of

motion to be relieved from the stipulation. All except

the first bear on the alle.oed fraudulent misrepresenta-

tion inducing*" the stipulation, or the alleged failure to

carry it out.

The first is:

"That the master's report in respect to such

"profits has been on file herein more than thirty da3^s

"and no exceptions thereto have been filed."

As to this, there was no occasion for the defendants

to except to the master's report. Having the stipula-

tion of the complainants to satisfy any judgment that

might be rendered for damages, profits and costs, and

assuming, as they had a right to, that the complainants

would abide by their stipulation, it was a matter of in-

difference to the defendants what amount of profits

the master found they had realized. Pursuant to the

stipulation, the defendants had permitted their default

to be taken, and had no further right to contest the case,

and if the master had found that their profits were a

million dollars, they still would have been interested

only in having the complainants observe their stipula-

tion to satisfy the decree when obtained.
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"and 1)0 not required to enter satisfaction of this decree

''as provided by the sixth clause of the stipulation filed

"herein upon the 3d day of December, 1904."

The sixth clause of that stipulation is as follows:

"The complainants shall thereupon take a decree

"in all respects in accordance to the prayer of the

"complaint, but immediately on the entry of the de-

"cree will mark the same fully satisfied in respect

"to damai»es, profits and costs,'-

On motion of the complainants, supported by an affi-

davit of John A. Wright, their solicitor, a decree was

entered in their favor, and the Court ordered that they

be relieved from the sixth clause of said stipulation.

The order granted to the complainants, which re-

lieved them from observing the only obligation imposed

on them by the stipulation, must necessarily have been

based on the following premises, or either of them

:

First—That the stipulation was obtained b^^ fraud on

the part of the defendants.

Second—That the defendants did not carry out their

part of the stipulation.

We respectfully insist, and will endeavor to convince

the Court herein,

—

First—That the stipulation was not induced by fraud

or misrepresentation.

Second—That if it had been it was erroneous to grant

the relief awarded the complainants by the order and

decree herein.

Third—That the stipulation was fully carried oul on

the part of the defendants; and
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Fourth—That if the defendants had failed to observe

any provision of said stipulation, the order and decree

of the Court were nevertheless erroneous.

Five grounds were stated in complainant's notice of

motion to be relieved from the stipulation. All except

the first bear on the alleged fraudulent misrepresenta-

tion inducing" the stipulation, or the alleged failure to

carry it out.

The first is:

"That the master's report in respect to such

"profits has been on file herein more than thirty days

"and no exceptions thereto have been filed."

As to this, there was no occasion for the defendants

to except to the master's report. Having the stipula-

tion of the complainants to satisfy any judgment that

might be rendered for damages, profits and costs, and

assuming, as they had a right to, that the complainants

would abide by their stipulation, it was a matter of in-

difference to the defendants what amount of profits

the master found they had realized. Pursuant to the

stipulation, the defendants had permitted their default

to be taken, and had no further right to contest the case,

and if the master had found that their profits were a

million dollars, they still would have been interested

only in having the complainants observe their stipula-

tion to satisfy the decree when obtained.
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FIRST.

The Stipulation Was Not Induced p.y Frat'd or ]ili.s-

REPRESENTATION.

The following' is all the evidence l)earing on that

point

:

Mr. Wright, in his affidavit in support of complain-

ants' motion, says, referring to an interview between

himself and Mr. Duncan

:

"At the conclusion of this interview he told me

''that if I recovered a judgment for damages or

'^profits against W. V\. Adams & Company my

"clients would never get a cent of it. I asked liiiii

"if W. W. Adams & Company was insolvent. He

"said 'They can pay their bills, and when a man can

" 'pay his bills he is not insolvent but if you get a

" 'judgment for any profits or damages you will

" 'never collect one cent of it from A^'. W. Adams

"'& Company.'" (Wright's Affidavit, p. 2.)

Then follows a letter from Mr. Duncan received by

Mr. Wright on August 11, 1904, in which he writes

(inter alia):

"Supplementing my conversation I am author-

"ized to confirm the statement that the W. A^^

"Adams Company will abstain from stamping any

"brushes with their name as we do not consider it

"commercially of sufficient moment to warrant ex-

"pensive litigation."
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Mr. Wright further deposes:

''In all of these interviews" (referring to those

of August 9th, 23(3, 29th and 31st, at one of which

Mr. Jacobs, of counsel for defendants, and at three

of which Mr. Brawner was present) "he" (Dun-

can) "asserted that W. W. Adams & Company had

"made little or no profits on the sale of brushes

"niarked with the word 'Adams'; that W. W.

"Adams & Company had very little property; that

"it would be commercially destructive to them to

"destroy the brushes in their possession marked

"with the word 'Adams' or to change their corpor-

"ate name; that since W. W. Adams & Company

"had made little or no profit from brushes stamped

"with their name they Avere willing to stop doing so

"in the future but they would not change their cor-

"porate name, etc., etc. His conversation induced

"me to believe and I am reasonably certain induced

"Mr. Brawner also to believe that it was true that

"W. W. Adams & Company had made little or no

"profit by their acts, etc." (Wright's Affidavit, pp.

3 and 4.)

Mr. Emerick in his testimony before the master,

figured that the defendant corporation in the two years

and a quarter of its corporate existence had made a

gross profit, less freight, of |4,191.85 on brushes

stamped W. W. Adams & Company (Test, before Mas-

ter, p. 35), and the master reported that these profits

were |4,468, though as Emerick was the only witness, it

is not clear how he reached this result.



140 Emerick d, Duncan Company

Would this evidence, standinp; imcontradieted and un-

explained, be sufficient to justify a findinc: that com-

plainants were induced to enter into this stipulation by

fraudulent representations?

Certainly |4,191 or |4,468 (jross profits may be con-

sidered very little for a corporation to make during two

years and a quarter. If Mr. Duncan's claim that the

profits had been small, was an important inducement

to Mr. AA^ri<>ht and Mr. Brawner to enter into the stipu-

lation, is it probable that the^'^ Avould have been content

to proceed on any mere vague general statement, such as

A^'^right asserts that Duncan made? If their determina-

tion to settle depended on this, would they have taken

the mere verbal assertion of Mr. Duncan, a stranger,

who could know about it only generally, as he in-

formed them that he had acquired an interest in the

defendant corporation but a few months before?

(Duncan's Affidavit, pp. 1-2.) Would they not have

said, "Mr. Duncan, before we waive profits, we want to

"know vrhat they were; give us a statement from your

"books?"

But Mr. Duncan made no statement as to profits. In

his affidavit, he says he told Mr. Wright how W. W.

Adams & Company came by their name, and that he

thought they had a right to use it, and did not believe

complainants had any legitimate claim against defend-

ants. (Duncan's Affidavit, pp. 1-2.) The affidavit con-

tinues :

"But affiant fur-thennore frankly told said

"Wright (what was the fact) that he had inquired
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"into the cost of litigation, and that W. W. Adams
"& Company was a concern composed of young

"men and having very small capital, and needed

"absolutely all the capital they had for their busi-

"ness, and that they did not feel that they could

"afford to contest a suit in equity (which, as affiant

"was informed, would cost at least |500, if brought

"to a successful termination), and affiant stated to

"said Wright that the defendants were ready to

"make any reasonable concession, even though they

"regarded the claims of the complainants as wholly

"unwarranted, to avoid the expense of litigation,

"and to enable the defendants to go ahead with

"their business unmolested.

'^Affiant never stated to said Wright, or to any

''one else, that W. M'. Adams & Company had mnde

"little or no profits on the sale of hrushes marked

"with the icord, 'Adams- ; that, as a matter of fact,

"affiant had no sufficient information at that time

"to state what amount of profit had been made

"therefrom. The business done by the defendants,

"as affiant knew was small, and had yielded a very

"small profit, but said business consisted of the

"handling of several different classes of merchan-

"dise, and affiant was in no position at that time

"to state what portion of those profits was derived

"from the sale of brushes, as distinguished from the

"sale of other merchandise, and did not attempt so to

"state.
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"While aflfiant undoubtedly said to said Wright

"that said W. W. Adams & Company was a poor

"concern and needed money and could not afford

^'litigation, affiant fitates with the utmost positive-

''ncss that he never undertook to make any repre-

^^scntations ivith regard to the profits on the hand-

"ling of brushes. In the conversation which affiant

"originally had with said Wright and said

"Brawner, the only real subjects of controveray,

"after it had been agreed in a general way to at-

"tempt a settlement, were with respect to a change

"of the corporate name and the destruction of the

"brushes marked 'W. W. Adams & Company', the

"complainants insisting on the change of the cor-

"porate name and the destruction of brushes so

"marked, while affiant insisted that the first was an

"unnecessary measure and the second would be

"necessarily^ destructive of defendants' property

"and would ruin the defendants. Affiant definitely

"stated to said Wright and Brawner, if they are go-

"ing to lose money by destroying their brushes, they

"might as well fight the case out and spend the

"money in that way; that the whole matter of settle-

"ment was merely one of economy with them; that

"they did not for a moment concede the justice of

"plaintiffs' demands, or words to that effect. * * *

"Said Wright, in his affidavit, says: 'At the con-

" 'elusion of this' (meaning the first) 'interview, he'

"(meaning affiant) "told me" (meaning Wright)

" 'that if I recovered a judgment for damages or



vs. Harvey W. Hascy et al. 143

" 'profits against W. W. Adams & Company, my

"'clients would never get a cent of it.' No such

"subject was discussed and no' such statement was

"made at the first interview between us. This

"matter came up but once between us,. In a sub-

"sequent interview at which M'r. E'merick and, I

"believe, Mr. Brawner were present, as w^ell as

"Mr. Wright and myself, some such statement

"was made by me, but the form in which it is put

"is entirely unfair to affiant, because it conveys

"the impression that W. W. Adams & Company

"would attempt to evade a judgment by disposing

"of their property. The statement was made in

"connection with a statement substantially of this

"kind, that if said Wright, as he claimed to be

"able to, could cause the destruction of our stock

"of brushes and could obtain judgment for dam-

"ages, W. W. Adams & Company, after paying

"for the brushes and paying the cost of the litiga-

"tion, would have nothing left for J. J. Adams &

"Company. Then Wright said to affiant, in sub-

"stance, 'Then W. W. Adams & Company is in-

" 'solvent,' to which the affiant replied, 'No, we are

" 'paying our bills and we hope to continue to do

" 'so.' In that connection, affiant states that said

"statement was correct and was a fair statement

"of the condition of said concern, and was not

"made with the view of deceiving said Wright or

"his clients. Aside from this conversation, neither

"at that time nor at any time was any inquiry
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"made as to the capital or assets of W. W. Adams

"& Oompany, and no attention was paid apparently

"to its financial condition by said Wri<»lit or said

"Brawner.

"Siaid Wright never informed said affiant whether

"the stipulation in reojard to satisfying the judgment

"ini respect to damages, profits and costs was oc-

"cai«noned by any statement on the part of said

"Duncan as to its said profits. * * *

"That it could have been shown at said hearing,

"had said W. W. Adams & Company made any

"defense thereto, that while the amount found by

"the Master is not greatly in excess of the grosisi

"profits (less freight) for over two years, the net

"profits were very small indeed; that, in fact, the

"net profits realized by said C'ompany in the sale

"of the several lines of goods handled by it since

"the formation of the Oompany up to the present

"time, covering a period of almost three years,

"have not amounted to $4,400, although there have

"been no losses in the sale of any of the lines of

"goods handled by said Company." (Duncan's

Affidavit, pp. 2, 3, 5, 6, 7.)

Mr. Emerick made an affidavit in which he says:

"That he has read the affidavit of John A.

"Wright, served herein, on April 25, 1905; that

"affiant was present with David Duncan on one

"occasion during the negotiations between Braw-

"ner, one of the complainants, Wright, solicitor
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"for the complainant®, and Duncan, reg'ardino- the

"settlement of this litigation; that affiant heard a

"conversation, presumably that which is referred

"to by said Wright in his affidavit, in regard to

"J. J. Adamis-'i & Company not getting a cent in

"case of a judgment against W. W. Adams &

"Oompany; that substantially what D'uncan said

"was that if said Wright could cause the stock of

"brushes of the defendants to be destroyed, as he

"claimed lie could, and could get judgement for

"damages, that after W. W. Adams & Company

"paid the brushmakers for their brushes and paid

"the expenses of the litigation, there would be

"nothing left out of which to satisfy the judgment

"as they had very little; that said Wright said,

" 'Then W. W. Adams Sz Oompany are insolvent?'

"or words to that effect, to which Mr. Dlmcan re-

"plied that they were paying their bills, and there-

"fore were not insolvent, but that they could not

"stand the expenses of this litigation and the de-

"struction of their property and have anything

"left. Of course, at this date affiant does not pre-

"tend to quote the exact wordsi of the conversiation,

"but affiant well remembers it, and the foregoing

"is substantiall}^ what was said; that nothing was

"said to indicate, or which should have indicated

"to said Wright, that W. W. Adams & Company

"would attempt to evade a judgment or put it out

"of its power to pay a judgment.
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"That affiant never represented to Wright, nor

"heard Duncan repres^ient to Wright anything as

"to the amount of the profits of W. W. Adams &
"OomiDany on brushes marked 'W. W. Adams &
" 'Oompauy/ and affiant never heard it stated, or

"suspected, until he read the affidavit of said

"Wright, that said Wright was induced to enter

"into the stipulation which he made in this case

"on account of anything said in relation to siaid

"profits or supposed profits, and, in fact, affiant

"is confident that said W^right was not so induced.

"In the discussion preliminary to the settlement,

"Mr. Duncan insisted that W. W. Adamsi & Com-

"pany had not been gnilty of unfair competition;

"that they had used that name, as W. W. Adams

"before them had, in a fair way without any con-

"nection or regard to the fact that plaintiffs sold

"brushes under their name, but that the defendants

"believed that they had done nothing wrong, mor-

"ally or legally, and did not believe that plaintiffs

"had any case against them; but, nevertheless, they

"could not afford to spend money fighting, and

"would make any reasonable concession to avoid

"that, but a prerequisite to any settlement was that

"it should cost nothing to W, W. Adams & Com-

"pany, as, if they had to spend monej'^, they would

"rather spend it fighting the case than paying it to

"the plaintiff's; that said Wright understood that

"from the outset, as it was made very i)lain to him,

"and emphasized. That, in fact, this was the main
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"cotisideratioii iiKlucing- a settlement ou the part of

«W. W. Adams & Company. * * *

"After it had been agreed in a general way to

"have a settlement, the question of damages', profits

"and costs was never discussed because it was un-

"derstood that there would be no recovery there-

at* »

"Until the service of said affidavit of Wright,

"affiant never saw the report of the Master in

"Chancery herein, and never knew what findings

"said Master had made, deeming it a matter of

"indifference on account of the promise of said

"Wright contained in said stipulation to mark

"said judgment satisfied in respect to damages,

profits and costs. On the second day of May,

"1905, affiant first saw said report and ascertained

"that the master had found that W. W. Adams &

"Company had made a profit of $4,468 from the

"sale of brushes marked 'W. W. Adams & Com-

" 'pany' ; that affiant was the only witness examined

"in relation to said matter; that he testified on such

"examination that the gross profitsi thereof were

"$4,191.65, and showed the method of arriving at

"such result, and affiant does not know how said

"Master reached the higher figure.

"That said profits were gross profits for a busi-

"ness of over two years; that affiant was not asked

"as to the net profits thereof; that had he been

asked, he would have testified that the net profits
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thereof were under |470 for said two years; that

"the total net profits for the bnish business of said

"W. W. Adams & Company from the time of its

"incorporation on August 4, W02, up to January

"1, 1905, were $466.25; that this amount includes

"the sale of brushes of other kinds and not stamped

"W. W. Adams & Company; that there was no

"loss on any of said brushes, or during any period

"of said time, so that the net profits on the brushes

"marked W. W. Adams & Company are only a

"portion of said sum, estimated as near as affiant

"can make such estimate without extensive book-

keeping, to amount to five-eighths thereof, or

1291.40; that relying on said stipulation of said

"Wright, said W. W. Adams & Company made

"no attempt to make a showing at said hearing

"before the Master in Chancery, deeming it a matter

"of indiiference as to the amount of his finding."

(Emerick's Affidavit, pp. 1, 2, 3, 6, 7, 8.)

Mr. Jacobs made an affidavit in which he deposes

:

"That he has acted as attorney for W. W.

"Adams & Company in the controversy with J. J.

"Adams & Company; that he called at the office of

"John A. Wright, solicitor for complainants,

"in regard to the matter on at least two occasions,

"on one of which Brawner, one of the complain-

"ants, was present, also Duncan, President of W.

"W. Adam» & Company; that affiant beard and

"participated in what he understood were the final
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''oral iieg'otiations in regard to the settlement of

"the case without litigation; that affiant heard no

"representations on the part of said Duncan as to

"the amount of profits made by W. W. Adams &

"Company from the sale of brushes; that throug-h-

'out said negotiations the contention of siaid W.

W Adams & Company was that it had adopted

"said name in good faith, that being the name of

"the firm which preceded it, and that it had not

"engaged in unfair competition with W. W.

"Adams & Company. Affiant advised said W. W.

"Adams & Company that an equity suit in the

"Federal Courts is a very expensive proceeding

"(which had been affiant's experience); that said

"Duncan and Emerick, who were interested in

"W. W. Adams & Company, stated to affiant alone

"and also stated to said Wright that W. W. Adams

"& Company was in no position to pay expenses

"of such litigation, and that though they con-

"sidered their position morally and legally sound,

"they would make any reasonable concesision to

"avoid litigation, but they insisted, as a prerequi-

"site, that the matter should cost W. W. Adams

"& Company nothing." (Jacobs' Affidavit, pp. 1 and

2.)

Mr. Brawner filed no affidavit, although he would

have heard the statement which Mr. Wright claim*

Mr. Duncan made, if Mr. Duncan, in fact, made it.
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As against Mr. Wright's aSfStertion, there stand Mr.

Duncan's positive denial, coupled with the two signifi-

cant circumstances—1st, that he had no sufficient in-

formation on which to base any statement as to profits

;

and 2nd, that there was no occasion for any such state-

ment, as it was announced immediately that defendants

would settle only if it cost them nothing; Mr. Emer-

ick's statement, and Mr. Jacobs' statement that they,

though present at several of these conversations, heard

no representation as to profits, and that there was no

occasion for any such representation, as the discussion

was about another matter.

But we go further, and say that if Mr. Duncan had

said what Mr. Wright claims, he wmild not have been guilty

of misrepresentatimL When a merchant speaks of how

much he has made out of a business, of course he means

his. net profits. This is correct not only commercially,

but legally.

"Profits are the advantages realized in money

"by the sale of property at a price exceeding the

"cost, or the receipts of any enterprise or business

"exceeding the expenses incident to it, and in this

"sense 'profits' and 'net profits' are, for all legal

"purposes, synonymous expressions."

(Vol. 23, Am. & Eng. Ency. of Law, 2nd Ed., p.

180.)

Hentz vs. Pennsylvauia (>,, 134 Penn. St., 343; 19

Atl. 685.

United States vs. Central Nat. Bank, 10 Fed. 612.

Jones vs. Davidson, 35 Conn. 563.
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While the Master has found as to grosis profits (less

freight), he has not found as to net profits. These Mr.

Emerick, in his affidavit, says amounted to less than

|46'6.25.

In this connection, it may be well to remind the Court

that, although we understand counsel claims that a com-

plainant in this kind of suit can recover gross profits,

which we deny, that isi wholly immaterial.*

The question; is, if a merchant making a statement

concerning his profits, estimates net profits, is he guilty

of fraudulent misrepresentiltion? Has he done any-

thing for which he sliould be mulcted for over $4000?

But Mr. Wright never believed that there had been

any fraudulent misrepresentation. While it is usually

hazardous to assert what another man believes, we

venture tliis affirmation with the utmost positivenesis.

The last hearing before the Master was on November

30, 1904. At that time Mr. Wright ascertained all that

he ever learned concerning the alleged profits of the

defendant corporation. The Master filed his report

herein on December 7th. What did Mr. Wright do?

What would he have done if he really believed that his

clients had been grossly swindled? When he learned

*To the effect that in cases of unfair competition (aside from dam-

ages which were not passed upon) plaintiff can recover only net profit

after deducting costs incidental to sales, etc., see:

Walter Baker Co. vs. Slack, 130 Fed. 514-520.

Piaget Novelty Co. vs. Headley, 123 Fed. 897.

Brady vs. Atlantic Works, Fed. Cases No. 1795, 3 Ban. & A.

577 (per Clifford, J.).

Steam Stone Cutter Co. vs. Windsor, Fed. Cases No. 13,335, 4

Ban. & A. 445.

The Tremulo Patent, 23 Wall. 518.
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that the gross profits of W. W. Adams & Company

were over $4000, did he say, "I have been defrauded;

you induced me to enter into a stipulation by which my

clients lost over |4000 by misrepresenting the amount

of your profits"? Did he stay, "I w^on't stand by the

stipulation; I will move to set it aside''? No, on the

contrary, from November 30th, 1904, until April 25th,

1905, he said not a word on the subject, though he fre-

quently addressed Mr. Duncan demanding that the de-

fendants sihould pay the Master's bill on the account-

ing, amounting to |72.90. As late asi April 12tb, he

writes Mr. Duncan as follows:

"San Francisco 12 April 1905.

"David Duncan, Esq.,

"I/C Voss Conrad & Co.,

"208 Sansome St.,

"City.

"Dear Sir:

—

"(J. J. Adams & Co. v. W. W. Adams & Co.)

"The fee of the Master in Chancery Hou. E. H.

"Heacock was fixed by order of the court at f25

"on the 9th of March, 1905, and I enclose you here-

"with the bill of his stenogTapher for |47.90, mak-

"ing a total of costs for the accounting of $72.90.

"I must request you to inform me to-morrow

"whether those bills will be paid immediately as

"otherwise I must issue an execution for their col-

"lection.

"Vei'y truly yours,

"JODN A. WRIGHT."
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If Mr. Wright had believed that his clients were done

out of some |4000, would he have been satisfied with

172.90?

And if he had always intended to apply for judgment

for |4400, would he not, in fairness to the defendants,

have done so as soon as he learned that his clients had

been defrauded, and before the time had passed for the

defendants to except to the master's report, so as to give

tliem a chance to litigate at least the question of profits

on its merits?

To sustain a charge of fraud is a serious matter. As

was said by the United States Supreme Court in the

case of Lalone vs. United States, 164 U. S. 255; 17 Sup.

Ct. Rep. 74-75:

"A mere preponderance of evidence, which at the

"same time is vague or ambiguous, is not sufficient

"to warrant a finding of fraud, and will not sustain

"a judgment based on such finding."

Here there was not only no preponderance of evidence,

but the charge of fraud is based wholly on the testimony

of one witness as to a general assertion, denied by the

other party, and Avhich, if made, might have been merely

an honest expression of his disappointment that the prof-

its actually realized were not what would be expected in

such a business for two years. There is not the slightest

evidence that Mr. Duncan did not believe that the profits

were small.



154 EmericJc & Dnncfin Company

"The law raises no prpsumption of knowledjjp of

"falsity fro)ii the singjle fact per sr that the repre-

"sentation was false."

Southern Dev. Co. of Nev. vs. Silva, 125 V. S. 247;

8 Slip. Ct. Rep. 881-886.

In the case of Farrar vs. Chnrchill, 135 U. S. 771, it

was said:

"The general principles applicable to causes of

"fraudulent representation are well settled. Fraud

"is never presuined, and where it is alleged the facts

"sustaining- it must be clearly made out. The repre-

"sentation must be in regard to a material fact,

"must be false, and imist be acted upon by the other

"party in ignorance of its falsity, and with a reason-

"able belief that it was true. It must be the very

"ground on ^^ilich the transaction took place al-

"though it is not necessary that it should have been

"the sole cause, if it were proximate, immediate, and

"material."

This was quoted with approval by Chief Justice Fuller

in the case of Clark vs. Reeder, 158 U. S. 505 ; 15 Sup. Ct.

Rep. 849. See, also,

—

Wood vs. Davis, 108 Fed. 130-132.

Connor vs. Groh, 90 Md. 674 ; 45 Atl, Rep. 1024.

Kansas etc. Ins. Co. vs. Rammelsberg, 58 Kan. 531;

50 Pac. 446.

Wigmore on Evidence, Vol. 4, Sec. 2498.
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In concluding this branch of the argument, we main-

tain

—

First: That Mr. Duncan made no statements as to

profits.

Second: If, notwithstanding Mr. Duncan's denial, sup-

port d, as it is, by the evidence of Emerick and Jacobs,

and the circumstances, the Court concludes that Mr. Dun-

can did make such an assertion, it was a substantially

correct statement of the facts, and was not made with in-

tent to deceive, and did not deceive.

Third: That the complainants were induced to enter

into the agreement for the purpose of obtaining an im-

mediate injunction, without a trial on the merits, getting

the defendants to change their corporate name ( which they

could not have accomplished by the suit), obtaining a

list of the names of the stockholders and officers of the

defendant corporation, a list of their customers (which

could not have been obtained in the suit), and a list of

the people from whom the defendants bought brushes

(which could not have been obtained in the suit) ; and

that, as Mr. Wright was informed at the outset, inasmuch

as there was to be no compromise if it should cost the de-

fendants anything, the question of the amount of the de-

fendants' profits was wholly immaterial.

In truth, however, complainants' version of the trans-

action proves too much. Defendant is charged with mis-

representation as to two matters.

(/ Its financial position at the time of a possible de-

cree for damages.



156 Emericl' <^ Dunoaii Company

h The amount of profits.

Is it conceivable that defendant, if intent on misrepre-

sentation, would go to the length of understanding profits,

if it also claimed to be indifferent to a decree, or that it

would go to the length of falsely asserting its indifference

to a decree for damages, in the same breath that it was

falsely stating that the profits were insignificant? How

could it hope to deceive complainant into believing in

small profits, if it was found necessary to follow this

up by a statement that is constructed by complainants'

counsel to mean a threat to make defendant execution

proof. The story is incredible. The motive is lacking

for a double misrepresentation. Or, to put it differently,

complainants claim that defendant represented that if a

judgment were obtained, it could not be collected. This,

hj itself, is substantially inconsistent with the idea of

small profits—^Ist, because a going concern is not ren-

dered insolvent by a small judgment; and, 2ndly, if that

statement implied a threat to put its property out of its

hands, the motive would be lacking so to do, where only a

small judgment is involved.

So, too, this statement either meant—1st, that defend-

ant's financial condition was such that a judgment would

ruin it ; or, 2ndly, that it would evade payment by a trans-

fer of its assets.

As to the former interpretation, there is not a scintilla

of proof that it was not true.

If the 2nd interpretation be adopted, then we have a

threat of future conduct and not a representation as to
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RXfL existing fact, which is an indispensable feature of the

francl that vitiates a contract.

If it was interpreted as a threat of future action, that

could at most be tortured into a species of duress; as to

which complainants make no pretense.

SECOND.

If It Were Conceded That Complainants Were In-

duced INTO the Stipulation by Fraudulent Repre-

sentations, Nevertheless It Was Erroneous to

Grant Them the Relief Awarded Herein.

(a) As long as the stipulation stood, counsel could

not enforce his judgment. Accordingly, he recognized

the necessity of applying to the Court for relief there-

from. This meant a rescission of the stipulation. The

stipulation contained six provisions. Five of them were

things which the defendant was required to do. The

sixth provided that the complainants would satisfy the

judgment in so far as it awarded them damages, profits

or costs. The first five provisions were performed by the

defendant corporation, and the complainants, while in

the possession of all the benefits therefrom, and without

an offer to give up any of them, boldly asked this court

of equity to relieve them from doing the only thing for

which they had received these benefits.

The defendant corporation had changed its corporate

name. It had obliterated from the brushes the words "W.

W. Adams & Company" at considerable expense and

trouble. It had furnished the complainants a true list

of the names and addresses of the manufacturers of the
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brushes boii^^ht by it, and of (til \U cusiomrr.s for bmshes,

nnd of ils officers and stoc-kholders. The defendant eor-

poration had confessed the bill of couiplaint, and per-

mitted complainants to take its default, thereby depriv-

ing itself of the right to litij^ate this case on its merits,

although it always claimed, and still claims, that it had

a just and perfect defense thereto. Did the complain-

ants offer to stipulate that the default might be opened

and the interlocutory decree, with its injunction, might

be set aside? No, They have always held securely to

the advantages they acquired through the defendants' con-

fidence that they A^()uld honestly observe their part of the

stipulation. To permit complainants to do this would

be to sanction unfairness. "He who seeks equity must do

equity." "He who takes the benefit must bear the bur-

den." But the complainants have risen superior to these

maxims of equity, and while pretending to correct an al-

leged fraud, are attempting to perpetrate a grosser one.

The defendant consents that a decree may be taken pro

confcHxo for an injunction, damages and profits on condi-

tion that the decree be satisfied when obtaanied. The

contract is void for fraud, say the complainants—that is

to say, void so far as their obligation to the defendant

is concerned ; but valid as to the obligation of the defend-

ant. The Court could not have appreciated what was

asked of it when complainants, the moving party, ap-

pealed to it to be relieved of their stipulation ; as already

said, seeking equity, without offering to pay for what

they had received, or to restorer defendant to its original

position.
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Section 1601 of tlie Civil Code of California states (he

general law on the snbjeet of rescission as follows:

"Rescission, when not atfected by consent, can Ite

"accomplisliecl only by the nse, on the part of tlu^

"party rescinding^ of reasonable diligence to coni]^ly

"with the following rules:

"1. He must rescind promptly, upon discoA^ering

"the facts which entitle him to rescind, if he is free

"from duress, menace, undue influence, or disability,

"and is aware of his right to rescind ; and,

"2, He must restore to the other party everything

"of value which he has received from him under the

"contract; or must oflev to restore the same, upon

"condition that such party shall do likewise, unless

"the latter is unable or positively refuses to do so."

In Vol. 24 (2nd Ed.) Am. & Eng. Encyc. of Law, page

621, it is said

:

"It is generally held that the complainant in a suit

"for rescission must restore, or offer to restore, all

"benc^fits or things of value that he has received un-

"der the contract, to the end that the parties may be

"put in statu quo; this being required by the prin-

"ciplethat 'he who seeks equity must do equity.' * * *

"Since the object of rescission is to undo what the

"parties to the contract have done, and to restore

"them to their former positions, it may be stated as

"a general rule that a court of equity will not grant

"the rescission of a contract where the circumstances
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"of the case are such that the parties cannot be placed

"in substantially the same situations they occupied

"when the contract was made. If this cannot be

"done, the Court will *>rant relief only where the

"clearest and strongest equity imperatively demands

"it."

See Grymes vs. Sanders, 93 U. S. 55.

"Unless the contract in question is separable or

"divisible, it will l)e rescinded, as a general rule, only

"in its entirety. The Court will not grant to a com-

"plainant rescission of so much of the contract as

"militates against his interest, and allow him to re-

"tain the benefit of that portion which inures to his

"benefit or profit. This rule proceeds upon the same

"principle that requires that the parties be put in

^^statu quo:' (24 Am. & Eng. Eneyc. of Law (2ud

Ed.), page 624.)

The doctrine that one cannot retain the benefits of a

contract which he claims to have been fraudulent, and

at the same time be relieved from performing his part

thereof, is so well settled that it seems unnecessary to cite

authorities.

In the case of Thredgill vs. Pintard, 12 How. (U. S.)

23-37, the Court said

:

"By liis ])urchase (Joodloe entered into the i)()sses-

"siou of a valuable property and if be desired to

"rescind the contract, it was incumbent on him t«>

"relincpiish the possession of the (piarter section, and

"claim the cancelnient of the contract, lie cannot
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"avail himself of the benefit of the contract and resist

"a performance of it on his part."

See, also,

Stuart vs. Hayden, 169 U. S. 1; 18 Sup. Ct. Rep.

274-279.

McLean vs. Clapp, 111 U. S. 429.

Cal. S. N. Co. vs. Wright, 8 Cal. 585-592.

Rand vs. Webster, 64 Me. 191.

Byard vs. Holmes, 33 X. J. Law, 119.

Harkey vs. Mechanics' Ins. Co., 62 Ark. 274; 35 S.

W. Rep. 230.

Western and Atlantic Railroad Co. vs. Burke, 97

Ga. 560; 25 S. E. Rep. 498.

East Tennessee, Va. & Ga. Railway Co. vs. Hayes,

83 Ga. 558 ; 10 S. E. Rep. 350.

Tisdale vs. Buckman, 33 Me. 461.

Croft vs. Wilbar, 7 Allen, 248.

In the case of Bueua Vista F. & Y. Co. vs. Tuohy, 107

Cal. 243-253, it was said

:

"The first suggestion which presents itself to tlu>

"mind upon a perusal of the complaint is that the

"plaintiff is seeking equity without doing equity.

"In other words it has received a conveyance of

"property admitted to be of the value of |36,000, upon

"account of which it has paid |10,000, and given its

"notes and mortgages as security for the payment

"thereof, for the residue of the purchase price.

"It now seeks b}' this action to have these notes

"and mortgages set aside and annulled, without can-
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"celin^ tho couveyance to it of tlic ])roj)erty, and

"without paying, or offering? to pay, the value of tli,'

"property which it has received.

"Manifestly this cannot be permitted in a court of

"equity."

"Practically it is an attempt to rescind so much

"of the contract as militates against the interest of

the plaintiff, while claiming the benefit of that por-

"tion of it in its favor."

See Kelly vs. Owens, 120 Cal. 502.

1 Page on Contracts, Sees. 137, 138.

The same rule has been applied even in the case of a

settlement nmde under duress.

The Ernest M. Munn, 66 Fed. 356.

This rule applies to agreements for the .settlement of

litigation.

In the article on Compromise, 8 Cyc. 531, it is said

:

"Where a party to a compromise desires to set

"aside or avoid the same and be remitted to his

"original rights, he must place the other party in

'^stutu quo by returning or tendering the return of

"^\'hatever has been received by him under such com-

"promise, if of any value, and, so far as possible, any

"right lost by the other party in consequence thereof;

"and should in his pleadings allege the fact of such

"return or tender. This rule obtains, even though

"llie contract was induced by fraud or false repre-

"sentatious of the other party, or was nmde under a
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"mistake of fact or as to the law; aud until this is

"done the settlement will constitute a good defense.

"By electing to retain the property, a party must be

"held to he bound by the settlement.''

Vandervelden vs. Railway Co., 61 Fed. 54.

Barker vs. Northern Pacific Railway Co., 65 Fed.

460.

Morris vs. Great Northern Railway Co., 67 Minn.

74 ; 69 N. W. Rep. 628.

Gould vs. Cayuga County National Bank, 86 N. Y.

75.

Graham vs. .Meyer, 99 N. Y. 611.

To the effect that (me party to a stipulation or agree-

ment cannot Ije relieved from a part of it, and leave the

other party bound thereby, see

—

City of Lincoln vs. Lincoln St. Railway Co., 93 N.

W. Rep. 766.

AVelsh vs. Noyes, 10 Colo. 133 ; 14 Pac. 317.

In the case of Wells vs. Pennfield, 70 Minn. 66 ; 72 N.

W. Rep. 816, the attorneys for the plaintiff signed a stipu-

lation settling the case, and received therefor |100. This

was done without the knowledge of the plaintiff, and she

never received any part of the money. On learning the

facts, she substituted other attorneys, who mived to set

aside the stipulation. The lower court granted the mo-

tion. This Avas held error. The Supreme Court, in its

opinion, said:

"Plaintiff's attorneys had authority, under the

"statute, to enter into the stipulation, and in con-
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"teinplatiou of law the |100 received by them was

"received by plaintiff. The court, in the exercise of

"its large equity powers over its own proceedinji:;s,

"had authority even then to set aside the stipulation

"if it was improvidently made, or if, in equity and

"good conscience, it ought not to stand. But in such

"case, while the Court may order a rescission, it can-

"not annul the stipulation without requiring a re-

"turn of the $100. The order setting aside the stipu-

"lation should be in the nature of rescission in v.hich

"the parties must be placed in statu quo. The Court

"did not, as a condition of granting the order, re-

"quire the |100 thus received by plaintiff to be re-

"turned, but set aside the order, and allowed plain-

"tiff to retain this $100. In this the Court erred.

"The order appealed from must, therefore, be modi-

"fled, and, as thus modified, it is amply supported by

"the affidavits on which the motion was made."

See the remarkable case of Cerdtzen vs. Cockrell, 50

Minn. 546 ; 52 N. \\\ Rep. 930.

(h) If, under any circumstances, it irouhl he pcrm'is-

slhle to the complainants to obtain this lop-sided rescis-

sion, it should not he allowed in this case on account of

their laches. As before shown, Mr. Wright learned all

that he ever ascertained about the profits of V^\ W. Adams

& Company at the hearing before the Master on November

30, 1904. He took no step to rescind the compromise

agreement until he served his notice of motion on April

25, 1905. In the meantime, he permitted the Master to

file his report—that is to say, he did not ask the Master
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to withhold it until he eonld inform the defendants that he

repudiated the eonipromise and give them a chance to

make any additional showing- that might he necessary to

present the merits of their claim hefore the Master; he

permitted the time for the defendants to except to the

Master's report to go hy without notifying them that the

stipulation A\'as objectionable to him, and he continuously

demanded payment of the Master's fee, which, of course,

he could not have requested, except on the theory that he

was proceeding under the stipulation. If the stipulation

was not in eifect, the Master's fee could be recovered only

as costs at the end of the case. One cannot ijlay fast and

loose.

In the case of Hunt vs. Blandon, 89' Ind. 38, it was

held that five months' delay after knowledge of the facts

barred rescission.
"

'

«

See, also, Sieveking vs. Litzler, 31 Ind. 13, where two

months' delay was held to be fatal.

In these cases the position of the defendants had not

changed. How much stronger is our case, where the

defendants have lost valuable rights on account of the

delay? '

In the case of Oobb vs. Hatfield, 46 N. Y. 533-536,

it is said:

"It was said by both counsel, and siuch would

"seem to be the fact from the evidence, that the

"plaintiff received his stock certificate after the

"commencement of this action. If sio, it was nec-

"essarily after he had knowledge of the fraud of
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''which ho complains; and the act was a ratifica-

"tion and affirmance of the contract. He could

"not, with the knowledge of the fraud which had

"been practiced upon him, take any benefit under

"the contract, or chanoe the condition of the

"property, the subject matter of the contract, and

"then repudiate the contract. The taking of a

"benefit is an election to ratify it, and concludes

"him. He cannot be allowed to deal with the

"subject matter of the contract, and afterward dis-

"affirm it. The election is with the party defrauded

"to affirm or disaffirm the contract; but he cannot

"do both. (Masson vs. Bovet, 1 Denio, 69.) By ac-

"cepting- the sitock certificate, he elected to abide

"by the purchase. But, if the certificate of stock

"was received before the commencement of the ac-

"tion, and before the plaintiff had knowledge of the

fraud, he was bound, upon a rescission of the con-

"tract, to restore to the defendants all that he had

"received from them, and all that he had acquired

"under it; to place the defendants in statu quo, as

"near as practicable. The law not only requires

"a disaffirmance of the contract at the earliest practi-

'^cahle moment after disicovery of the cheat, but a re-

"turn of all that has been received under it, and a

"restoration of the other party to the condition in

"which he stood before the contract was made.

"To retain any part of that which has been re-

"ceived upon the contract is incompatible with its
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"rescission, (Masson vs. Bovet, supra; Voorhees

''vs. Earl, 2 Hill, 288; Hogan vs. Weyer, 5 id., 389.)

"The contract, although fraudulent, was not,

'^ipso facto, void, but only void at the election of

"the plaintiff, and a return of what he had re-

"eeived under it. Where a party had parted with

"goods for the note of a third person, upon the

"fraudulent representations of the purchaser as to

"the solvency of the maker, and had recovered a

"judgment upon the note, the Court held that he

"could not rescind the sale without tendering an

"assignment of the judgment. (Baker vs. Robbins,

"2 Denio, 136.)"

In the case of Thomas vs. Bartow, 48 N. Y. 193, it

was held that one could not obtain relief where delay

in rescinding caused injury to the other party. Here,

of course, the defendants were injured by the delay.

If Mr. Wright had promptly announced his intention

to rescind, the hearing before the Master could have

been reopened at least, and a correct account of the

defendants' profits could have been obtained. But if

counsel really believed that fraud had been practiced

on him (for which belief there was no foundation), his

conduct can only be explained on the theory that he was

craftily lying low, lulling the defendants into fancied

security, so that they might not examine, or except to,

the Master's report within the thirty days allowed by

the rules.
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See, also, Baird vs. Mayor, 96 N. Y. 567-598.

Estes vs. Reynolds, 75 Mo. 563.

Olydesdale Ship Owners' Co. vs. William W.

Brauer S. S. Co., 120 Fed. 854.

Poraeroy on Equity Jurispmdence, Sec. 897.

Where the ease had proceeded so far after a stipula-

tion that the plaintiff had lost rights which he might

have had if it had not been made, the Court refused to

relieve a defendant therefrom, although otherwise the

grounds would have been sufiflcient.

McNeill vs. Town of Andes, 40 Fed. 45.

THIRD.

The StipuLuVtion W^as Fully Carried Out on the Part

OF the Defendants.

There is no controversj^ as to the fact that the de-

fendants carried out the provisions of Clauses 1, 2, 4,

and 5 of the stipulation, also that they furnished a list

of their customers, as provided in the third clause.

The part of the third clause of the sitipulation con-

cerning which complaint was made, is as follows:

"3. The defendant corporation will furnish to

"the complainants a true list of the names and ad-

"dresses of all the manufacturers of the brushes

"heretofore bought by it."

According to Mr. Wright's affidavit, this was done

on September 19, 1904. (Wright's Affidavit, page 5.)



i:s. Harvefi W. Hascy ef al. 169

W. W. Adams & Company furnished the complainants

the following list:

J. M. C. Marten Sons, New York,

Hollingisworth & Kip. New York,

Maendler Bros., St. Paul,

United Brush Manufacturers, New York.

It is not claimed, nor can it be claimed, that this was

not a full and true list of the names and addreisses of

all the manufacturers of the brushes theretofore bought

by W. W. Adams & Oompany. What counsel does com-

plain of, is that Mr. Bmerick, the Secretary of the de-

fendant, refused to writ him a letter or make for him

an affidavit, stating that these manufacturers stamped

the name "W. W. Adams & Oompany" on the brushes.

BUT THERE />S NOT A WORD IN THE STIPULA-

TION REQUIRING THE DEFENDANT CORPORA-

TION TO FURNISH THE NAMES OF THE PEOPLE
WHO STAMPED ''W. W. ADAMS cC- COMPANY'' ON

THE BRUSHES.

If the brushes had all been stamped after their pur-

chase by independent persons in San Fi'ancisco, there

would have been no requirement in the stipulation, nor

any agreement on the part of defendants, to disclose

that fact; nor would that fact have relieved tho defend-

ants from furnishing the complainants with "a true list

of the names and addresses of all the manufacturers of

the brushes heretofore bought by it." If Mr. Elnerick

had informed Mr. Wright that the defendants had

stamped all their own brushes, the complainants would
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still have been entitled to the list of the manufacturers

who made them.

On the argument, counsel receded from his claim

that the stipulation had not been literally and fully

complied with, and took the position that the defend-

ants did not comply with the f^pirit of the stipulation.

This was a mere attempt to have the Court reform the

stipulation, without showing any possiible ground for

reformation. It is not claimed by Mr. Wright in his

affidavit—the only showing in support of the motion

—

that any mistake was made in drafting the stipulation,

or that, before he drafted it, he had ever told any of

the defendants that he would require the names of the

people wlio had stamped "W. W. Adams & Company

"

on the bru&Jihes. In his statement of what he insisted

upon before the stipulation w^as drawn up (Wright's

Affidavit, page 4), he uses the words: "that it (W. W.

Adams & Company) should furnish to the complainants

a true list of tlie names and addressesi of all the manu-

facturers and customers for such brushes theretofore

sold by defendant." We do not see how the Court can

read into a stipulation providing only for the furnishing

of a list of manufacturers of brushes, a requirement to

furnish a list of people who stamped defendant's name

on brushes. It is not there.

If there were any ambiguity lin the stipulation, it

should be intei'preted against the complainants, because

Mr. Wright, their solicitor, drew it-

Boyd vs. Liefer, 144 Cal. 330.

Noonan v». Bradley, 9 Wall. 394.
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Mignano vs. MacAndrews, 53 Fed. 958.

The Ada, Fed. Oases, No. 38.

Barney vs. Newcomb, 9 C^sh 46-56.

But this is not a case that requires the application of

the foreo-oino- rule. It comes rather under the follow-

ing principles:

"The terms of a written contract are conclusive

"as to all matters which they cover, the question

"being not what the parties intended to do, but what

"have they done by apt and proper words. Hence,

"courts will enforce valid contracts as they find

"them without adding to or subtracting therefrom

"conditions not found in the writing, and no provi-

"sions will be implied except such as are necessary

"to carry out the expressed intention of the parties."

(3 Current Law, 829, citing numerous recent au-

thorities.)
^

That the list furnished complied with the provisions

of the stipulation in the opinion of Mr. Wright, who

drew that instrument, is evidenced by the fact that he

was satisfied with it until his clients some time later

wanted further information, which they had not bar-

gained for.

Much was said at the argument about the spirit of

the stipulation. But how can such a term be used in

connection with a "cinch agTeemenf such as the com-

plainants exacted in tliis case? The defendants, com-

ing to counsel and telling him that they were too poor
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to stand the litigation, and therefore felt forced to

comply with complainants' demands, though they re-

garded them as wholly unjust, counsel goes so far as

to insist on numerous conditions which he could not

have obtained had he succeeded in his case; as for ex-

ample, the change of the defendant's corporate name, for

which there is absolutely no precedent; the furnishing

of a list of defendant's customei'S, and a list of the

manufacturers from whom brushes were bought. Yet

he talks about the "spirit of the stipulation." Perhaps

he means that, as the defendants gave in to almost

everything he demanded, the Court should make them

give in to what he omitted to demand, on the theory

that their necessities were such that they probably

would have done it.

We do not believe, however, that a court of equity

will become an instrument of oppression. That is what

the case has come to.

While we are not required to stand on any such tech-

nical point, we call attention to the fact that, if properly

interpreted, the stipulation meant that defendants

should furnish a list of the persons who stamped W.

TV. Adams dc Vompaiii/ on their hrushes, they did so,

for the four named manufacturers did stamp the

brushes, and were the only manufacturers who did so.

The whole trouble arose from the fact that at the

eleventh hour c(mnsel concluded tluit he should have

demanded more than he did dcMuand. With this,

however, the Court should not be coiiceniod.
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FOURTH.

But if the Dependants Had Failed to Observe the

"Spirit of the Stipulation" in Regard to Disclos-

ing THE Names of the Parties Who Stamped Their

Brushes^ the Relief Granted by the Court Would

Nevertheless Be Erroneous.

As before stated, while the compromise agreement

stood, it prevented complainants from enforcing* their

judgment; therefore, it was necessary for them to ob-

tain rescission. They claim the right to do this on ac-

count of failure of consideration. Let us investigate

the basis of this claim. W'hat had they received, and

what had they failed to receive?

Pursuant to the stipulation

—

1. The defendant corporation changed its corporate

name from W. W. Adams & Company to Emerick &

Duncan Companj^ This, of course, was attended with

expense and loss of the benefit of whatever reputation

the defendant corporation had acquired under its orig-

inal name.

2. It obliterated from all its brushes in stock the

name "W. W. Adams & Company" in a manner satis-

factory to the complainants. This occasioned trouble

and expense.

3. It furnished to the complainants a true list of the

names and addresses of all the manufacturers of the

brushes theretofore bought by it, and of all its custom-

ers for brushes theretofore sold by it. The furnishing
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to a competitor of the names of one's customers is no

small detriment to any business.

4. If furnished the complainants with a true list of

the names and addresses of all of its ofticers and stock-

holders.

5. It confessed the bill of complaint by failing to

appear in response to the subpoena. It allowed an in-

terlocutory decree pro confesso to be taken against it.

By this decree it was prevented from litigating the

plaintiffs' exclusive right to the name "Adams" in con-

nection with brushes, whicli it never in fact admitted;

it confessed that it fraudulently adopted its corporate

name for the purpose of deceiving the public into be-

lieving that they were buying complainants' brushes,

which in fact it strenuously denied; it confessed that it

fraudulently sold its brushes as complainants' brushes,

which it always insisted was untrue; it gave counsel

a right to an accounting by which he was permitted to

pry into defendants' affairs, and to obtain without re-

sistance a report that the defendant had made an

amount of profits which in fact it had not realized.

What did the complainants fail to obtain that was

agreed upon in the stipulation? We insist, nothing.

But if counsel's view of the stipulation is to be accepted,

they failed to obtain a written statement by the de-

fendants that certain manufactures stamped tlie name

"W. W. Adams & Company" on their brushes. As a

matter of fact, when counsel asked the Court for relief,

he had already ohtained this inf(yrmation by means of

the accounting which he took, pursuant to the decree
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obtained hy the stipulation. But, he says, this cost him

$72. In other words, on counsel's own theory of the

case, he was put to the trouble of appearing' before the

Master in Chancery and the expense of |72, and for

that he desires to mulct the defendants in the sura of

$4,400,—a highly righteous result!

If there was any failure of consideration, it was but

partial; in fact, minute.

Let us suppose that A contracted to have a house

erected by B : that the contract contained a provision

that the roof should be properly painted, and the clause

regarding payment read, "On completion of the build-

ing A will pay B |5,000." If, after the house was other-

wise completed by B, a controversy arose as to the

meaning of the provision for proper painting of the

roof, A claiming that it meant two coats, and B that it

meant one, and B accordingly put but one coat of paint

on the roof, and A, at the expense of some |70, put on a

second coat. How would a court of equity view the

situation, even if it agreed with A's construction of the

contract as to the painting, if A should resist paying B

any part of the |5,000, because he had been compelled to

spend |70 on the roof to get. the contract completed?

Would it compel B to lose |i5,000? The case is precise-

ly parallel with the one at bar. The relief that should

be, and we contend, would be granted to .4, would be

a deduction of |70 from the contract price, and nothing

more. *

In regard to rescission for failure of consideration, it
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is said in 2 Parsons on Contracts, (Otli Ed.), page 834

(star paging-—679) that a contract cannot be rescinded:

"If the failure of the other party be but partial,

"leaving a distinct part as a subsisting and execut-

"ed consideration, and leaving also to the other

"party his action for damages for the part not

"performed. Generally, no contract can be re-

"scinded by one of the parties unless both can be

"restored io the condition in which they were be-

"fore the contract was made. If, therefore, one of

"the parties has derived an advantage from a par-

"tial performance, or so disposed of property

"bought that he cannot restore it, he cannot hold

"this and consider the contract as , rescinded be-

"cause of the non-performance of the residue; but

"must do all that the contract obliges him to do

"and seek his remedy in damages."

In 3 Page on Contracts, Section 1477, it is said:

"If the party who has performed in part cannot

"be placed in statu quo, the contract cannot be

"rescinded for partial failure of consideration."

In Bishop on Contracts, Section 828, it is stated:

"And, in general terms, the doctrine is that tlie

"breach, to justify a rescission, must be of a de-

"pendent covenant, or willful, or in a substantial

"part comprehending the root of tlic whole."
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In Section 833 of the same work, the author says:

"The party rescinding must return the consid-

"eration or whatever else he received under the

"contract, and otherwise do Avhat will put him and

"the other party in stafu quo, as already explained;

"and, if he cannot do this—as, if he has derived

"from the contract some benefit not of a sort to be

"refunded—he cannot rescind."

Desha vs. Robinson, 17 Ark. 238.

Hunt vs. Silk, 2 East , 449 (the leading case on

this subject, cited with approval in Lyon vs.

Bertram, 20 How., 149-154).

Mullreed vs. Thumb, 119 Mich., 578 (under the

name of Mullreed vs. Clark, 78 N. W. Rep.,

658).

Burge vs. The Cedar Rapids & Mo. R. R. Co., 32

la., 101.

Biarnett vs. Stanton, 2 Ala. 181.

Beed vs. Blandford, 2 Younge & Jervis, 278.

M'oore vs. Bare, 11 la., 198-203.

Marble Co. vs. Ripley, 10 Wall., 354.

But counsel says that full performance on the defend-

ants' part was a condition precedent. It has been held

frequently, that what were originally conditions prece-

dent may become mere provisions subject to be compen-

sated for by damages, after a substantial part of the

contract has been performed. Tlie matter is very clearly

explained by the opini(»n of Baron Parke in the case
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of- (Jravcs vs. Legji, 1> Excli. ( Welsbv, llurlstoue &

Gordon), 7t)9.

Carter vs. Siargill, I.. I J. 10 (2. B. Cases, 564.

Fust vs. Dowie, ].. J. 32 Q. B. (part two), 179.

A'oiiiig Brotliers ^Maeliiue Co. vs. Young, 111 Mich.,

118; 69 N. W. 152.

Bnt really it is besidie tbe case to diseuss whether or

not the complainants were entitled to rescind. If they

Avere, they have made no attempt at proper rescission.

This intplies restitution of the parties to statu (fuo.

They hold securely clasped in one hand what they have

received under tlie stipulation, and in the other what

they promised to give for it. The defendants have re-

ceived notliing therefroiu, and if the righteous notions

of counsel finally prevail, they will receive nothing from

the stipulation.

If complainants were entitled to any relief, it was the

payment of the Master's fee of f72.9'0. It is always

within the i^ower of a court of equity, where rescission

is demanded, to award compensaticm instead, if, on ac-

count of the changed condition of the parties, or the

inability to restore them to .shihf 7/^0, rescission would

be unjust. '

Se(> Boyden vs. IMcBoberts, 88 Mich. 134; 50 N. W.

115.

Powers vs. IN»w<^rs, :i!) vS. VV. 825.

Ill iiiakiiig this suggesl ion, wo ^U} not \\'\y.h (o be un-

doi-slood as ooiicodiug liial I !•< (((iiipiaiiiants are entitled
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to siicii roli(>f. Our chiiiii is that they took tlic accouut-

iiiij;' iu order to procure soiae iuformatiou which they

were not entitled to under the stipulation, and there-

fore, that they, and not our clients, should bear the ex-

Ijense thereof.

Before leaving this branch of the case, we will briefly

notice some of the cases cited by counsel in his argu-

ment. All of his cases on this subject were cases of

lotaJ failure of voiisidrration.

For example, let us examine his principal case of

Koche vs. Tlie Judge of Branch Circuit, 2)6 jMich., 370.

Kamsdell and lioche had each obtained separate judg-

ments against the Bronson Agricultural and Breeders'

Association. In order to save the defendant trouble

and expense, Koche sti]>ulated "that all proceedings in

"the (Ivoclie) cause should be stayed until the decision

"of the Supreme Oourt'' in the Kamsdell case, and

"if tlie judgiuent in said Ramsdell cause should be re-

"versed, then judgment in this cause should be set

"aside without costs to either party

—

provided a bond

''shall he fi.led m the siiid cause of Kamsdell against the

"above named defendant, under OompiledJ Laws, Sec-

"tiou 5333, to stay the judgiuent therein, and the judg-

''iiieiif ill ihi.s cause shall also he included therein:^ From

the foregoing, it is clear that the agreement iu sub-

stauce was that Koche would permit the association,

if successful on its appeal from the Kamsdell judgment,

to obtain the same results as if it had successfully ap-

pealed iu the Roche case, providing, on the other hand,



180 Emcrick & Dunoan Company

Roche were given the benefit that would have accrued

to him liad there been an appeal from liis judgment,

to wit: a stay bond. The only consideration to Roche

was the sta^^ bond; otherwise the stipulation was a

pure loss to hiui. The stay bond was not given, and the

A'ssociation having failed to perform the only thing

which it agreed to do, could not enforce the contract

ag'ainiSt Roche.

In the cases of Raymond vs. McMulliu, 90 Oal., 122,

and City vs. Scott, 2 Weekly Notes of Cases, 306, there

was also entire failure of consideration. The case of

Herzfeld vs. Strauss, 48 N. Y. Stip., 1016, has not even

a remote bearing on the case at bar.

The case in the New York Daili/ Rcf/islcr, of Sep-

tember 29, 1883, we have been unable to locate; but the

citation of such authority shows that it was not easy for

counsel to find cases which even apparently sustain his

position.

It is respectfully submitted that if the Court believed

that defendants had not couiplied with the stipulation

in its entirety or that complainants had entered into it,

under a misunderstandfing of the actual facts (whether

or not defendants were at fault for such misunderstand-

ing) it should not in any event have set aside the stipu-

lation Avithout requiring tlie ph.nntilTs to surrender at

least the advantage obtained by a decree pro coiifrsso,

and giving the defendant the oi)portunity to show (as

its affidavit of merits indicates that it c(mhl show) that

c()mplainants W(^re not enlith'd (o a (I(m tim^ on tlip achial
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facts. It liad abandoned this right (beloiigiug to every

litigant) upon the solenm agreemeut of the complaiu-

ants to mark the decree ''fully satisfied in respect to

damages, profits and costs," Ciomplainants have asked

that agreement be declared void. If their prayer is

granted, they must surrender what they liave received

under the agreement. The Court, b}^ its decree, in vio-

lation of well established rules of law and of every con-

sideration of justice, has relieved them of that obliga-

tion. Therefore, we are compelled to believe that the

decree was inadvertently made.

Accordingly, we earnestly pray that the decree be

vacated and a rehearing girauted.

Respectfully submitted,

I JEl^'SE W. LILIEINTHAL,

FKOHMAN & JACOBS,

Solicitors and 'Oounsel for Defendants.

Iveceived tAVo copies of within petition for rehearing

this 28th day of September, 1905.

JOHN A. \YiaGHT,

Solicitor for Complainants.

[Endorsed]: Filed September 28, 1905. Southard

Hoffman, Clerk. By W. B. Beaizley, Deputy Clerk.
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No. 13,643.

In t/w Circuit Court of the United titates, Ninth Circuity

Northern District of California.

IN EQUITY—No. 13,643.

Before Hou. JAMES H. BEATTY, U. S. D. J.

HARVEY W. HASCY, JAMES H. DEVEEEUX and

ALEXANDER H. BRAWNER, Copartners Doing

Business Under the Firm Name and Style of J. J.

ADAMS & COMPANY,

Complainants,

vs.

W. W. ADAMS, & COMPANY, a Corporation Organized

and Existing Under and by Virtue of the Laws of

the State of California, now Called the EMERIOK

& DUNCAN COMPANY, WALTER A. EMER-

IOK, L. M. WILLIAMS, G. M. MAUNDER, E. J.

HILL, WILLIAM! W. ADAMS, DAVID DUN-

CAN, H. C. NEWHALL, A. E. BEAR, WILLIAM

STUBB and GEORGE GRUBB,

Defendants.

Answer to the Petition for Rehearing.

The complainants respectfully submit that Rule 73

of this Court provides:

"Rehearings in equity cases may be ai^pliinl for

as provided in Equity Rule 88."
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And Equity Rule 88 provides:

"Every petition for a rehearing sliall contain

the special matter or cause on which such rehearing is

applied fm\^'

The Circuit Courts of the United States have again

and again hekl that petitions for rehearing must state

some special matter or cause not prcviousln presented.

The rule is inflexible.

In (Jiant Powder Co. vs. California Vigorit Powder

Co. (5 Fed. Reporter 197), at page 201 of the report Mr.

Justice Field summarizes the practice as follows:

"A rehearing should not be granted for newly

discovered evidence where the evidence could have

been obtained by reasonable diligence on the first

hearing; nor when it is merely cumulative to that

previously received; nor when if presented it would

not have changed the result. And as to errors of

law they should be such as are clearly shown hy

conMderations not previously presented. A neiv

hearing should not he had simply to alloiv a rehash of

old arguments. The proper remedy for errors of

the Court on points argued in the first hearing is to

be sought by appeal when the decree is one which

can be reviewed by an appellate tribunal. See

Tufts vs. Tufts" (3 W. & M. 426).

In Railway Register &c. Co. vs. North Hudson Co. (26

Fed. 411) Judge Nixon cf the Third Circuit said:

"This is an application for the reargument of

the above case upon the same testimony and under
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tJi(j .sdHic eucunisluncc.s under tahloli It ]i(i.s hccn

hcfo]-(' aigncd and decided. The only ground set

forth in the petition for the Conrt to open the case

and grant the motion is that the defense 'that the

devices claimed iji the complainant's patent did

not constitute a patentable invention' was not ftdly

presented on the final hearing. The application

for a reargument it is true is addressed to the

discretion of the Court. The exercise of such dis-

cretion, however, is not wilful but is governed and

determined by certain well established principles.

In Giant Powder Co. vs. California Co. (5 Fed. Re-

porter 197) Mr. Justice Field tersely says that a

reargiunoit is never granted to allow a> rehash of

old arguments and that the proper remedy for er-

rors of the court on points argued in the first hear-

ing is to be sought by appeal when the decree is

one which can be reviewed by an appellate tribunal.

The present case is one of such character."

We have diligently searched the many pages of the

defendants' petition but have failed to discover any

new "•subject matter or cause" on which the rehearing

is applied for. No newly discovered evidence is pre-

sented nor any matter of law that was not argued at

the hearing of the case. It is simply a rehasli of argu-

ments already heard and passed upon; and in view of

the rules of this Court and the authorities on the subject

we submit that the Court will not permit the arguments

to be hashed a third time.
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It is no more our intention to permit ourselves to be

drawn into repeating' our former arguments than it is

to acquiesce in tbe defendants' attempt to repeat theirs.

We desire, however, to point to some peculiarities in

this Petition for Rehearing which, apart from the fact

that it contains no "special matter or cause" not already

presented, disentitle it to the consideration of this' Court,

Tt will be noticed by the records of the Ciourt in this

cau^e that on the Ttli of October, 19'04, this Court made

an Interlocutory Decree the effect of which was, for all

time, to conclusively establish the verity of all the mat-

ters alleged in the Bill of Complaint. The Bill of Com-

plaint alleges that since the year 1807 the complainants

have been making brushes which by reason of their

quality have become universally known simply as the

"Adams Brush." It alleges that the defendants, wrong-

fully and fraudulently intending to engage in the busi-

ness of selling brushes! as and for the Adams brush

organized a corporation and adopted the corporate name

of "W. W. Adams & Co." It alleges that the defend-

ants, unlawfully, intentionally and fraudulently con-

structed and arranged to put up an imitation of com-

plainants' brushes, that is to say, brushes marked with

the words "W. W. Adams & Co." in a similar manner

to the marks "Adams" and "J. J. Adams & Co." put

by complainants on their brushes. It alleges that by

reason of the acts of defendants the complainants busi-

ness has been interfered with; the good will thereof has

been damaged; and profits which ought to have come

to the complainants have been diverted to the defend-
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ants. The Interlocutory Decree, havinj^, by its nature,

established the verity of these allegations, ordered an

injunction to issue restrainino the use by the defend-

ants of the word "Adam" or "Adams" on their

brushes, ordered the defendants to change this cor-

porate name and then ordered "that it be referred to

"E. H. Heacock, Esq., standing Master of this Court,

"to take an account of the damages which the com-

"plainants J. J. Adams & €k)mpany have sustained and

"the profits which the defendants W. W. Adams «&

"Company, its officers and stockholders, have made by

"the practices set forth in the Bill of Complaint, and

"to report the same to this Court, and that the said

"complainants shall have and recover of and from the

"said defendants the damages and profits which shall

"be found by the said Master and have execution there-

"for."

This decree was taken pro confesso. The Master

found that the defendants had possessed themselves of

$4,468 by the practices set forth in the complaint.

Now in the Petition for Rehearing (pp. 39 and 40),

the defendants say of their corporation (that is of them-

selves) :

"It confessed the bill of complaint by failing to appear

"in response to the subpoena. It allowed an inter-

"locutory decree pro confesso to be taken against it.,

"by this decree it was prevented from litigating the

"plaintiff's exclusive right to the name 'Adams* in

"connection with brushes, wliicli it never in fact ad-

"mitted; // confessed thai it fraudulently adopted its
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^^corporate name for the purpose of deceiving the puh-

"Uo into helieving that thci/ were buying complainants-

^'brushes, which in fact it strenuously denied; it con-

^'fcssed that it fraudnlently sold its brushes as com-

"plainants^ brushes, which it always insisted was un-

"trro; it gave counsel a right to an, accounting by which

"he was permitted to pry into defendants' affairs, and

"to obtain without resistance ( !) a report that the defend-

"ant had made an amount of profits which in fact it had

"not realized."

And in the same petition (on page 7) the defendants

assert that their corporation made these false ( !) con-

fessions to save $500—the amount which they thought

would be necessary to bring the suit "to a successful

termination."

Here we have defendants in effect saying to a Court

of Equity: "In order to save $500 we shamelessly

"covered our own names with obliquy; we falsely con-

"fessed to fraud; and we deceived you into granting a

"solemn decree establishing as true that which was

"false. We therefore pray you to grant us a rehear-

"ing, to the end that we may perhaps avoid returning

"some unlawful profits, the amount of which your master

"incorrectly ( !) found, but none of which would have

"been discovered had we not deceived you into making

"that false Interlocutory Decree."

Must not the Court inevitably say: "Equity is the

i^'daughter of truth and the sister of goodness and

"justice." "He who has committed iniquity shall not
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"have equity." "He who comes into equity must come

"with clean hands."

Furthermore, on p. 40 of their Petition for Rehearing

the defendants say:

"The Cburt by its decree m violation of icell established

'^ruks of lair and of ercri/ consideration of justice has re-

"lieved them" (the complainants) "of that obligation"

(the promise to mark the decree satisfied in respect to

damages, profits and costs). "Therefore we are com-

"pelled to believe that the decree was inadvertently

"made."

This is certainly strong language to apply to a judg-

ment of this Court rendered with all the evidence in the

case before it after full hearing. Far tamer was the

•language of the distinguished counsel who presented the

petition for rehearing to Mr, Justice Field in the case of

The Giant Powder Co. v. The Cal. Vigorit Powder Co.,

above referred to (5 Fed. Rep. 197.) Yet they met

with the following response from that learned judge:

"Before concluding, it may not be amiss to invite

the attention of counsel to the language of Judge

Story, in the case of Jenkins v. Eldridge, with re-

spect to the earnestness with which counsel, in ap-

plying for rehearings, sometimes asseverate their

convictions of the errors of the court; and, to re-

peat what is there said, 'that if any judge should

be so unstable in his views, or so feeble in his

judgment, as to yield to them, he would not only

surrender his independence, but betray his duty.
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However humble may be bis own talents, he is

compelled to treat every opinion of counsel, how-

ever exalted, which is not founded in the law and

the facts of the case, to be voiceless and valueless'

(3 Story, 303). Nothing can be gained by the strong

language expressed by counsel in presenting the

petition as to the supposed errors of the court."

The Petition for Rehearing presents no special matter

or cause not previously presented. Under the principles

of equity, the Rules of the Court and the authorities

we respectfully submit it must be denied.

{Italics are ours.)

JOHN A. WRIGHT,

Of Counsel for Complalitanis.

Receipt of two copies of the within this 7th day of

October, 1905, is hereby admitted.

JESSIE W. LILIENTHAL,

FROHMAN & JACOBS,

Solicitors for Defendants.

[Endorsed] : Filed this seventh day of October, A. D.

1905. Southard Hoffman, Clerk.
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\

hi the Umtcd States Circuit Court, Ninth Circuit, Northern

District of California.

HARVEY W. IIASOEY et al.,

OoniplainantSjj

vs.

W. W. AT)A:\[S .V' ClOC\rPANY et al.,

D(^fendaiits.

Decision on Petition for Rehearing.

I dio not think a relieariuo' slionld be {]>Taiited in this

case. The matters involved in the action were fully

considered. Were I to try the cause aj>ain, I should de-

sire first the opinion of the a]!pellate court concerning

the alleged errors already- made, not yet being convinced

that such allegations are correct.

There may, however, be an error in tlie decree. The

Master found tlie gross profits to be f 1,468. The only

witness examined on tlie^ subject of profits of the busi-

ness was Walter A. Enu^rick, Secretary of defendant

company. On page 34 of his testimony, as shown by

figures given by liim, the gross i)rofits would be |1.20

jHM' d(tzen on 3H00 dozen brushes, anion uling to |4,r)()9.H0.
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Upou seeing llie result of lii.s figui-es, lie said it was a

mistake, and that the correct amount, as he had deter-

mined it by a prior calculation, which was required b^''

the Master, and for which an adjournment had been

taken to give him time, was |4,191.6i5. From the record

it would appear that the parties acquiesced in this as

the correct amount. I think the decree heretofore ren-

dered should be amended by the substitution of the

sum of 11,191.65 in the place of |4,468, but doubting my

authority, while not presiding over the court, to order

such amendment, I submit these suggestions to the pre-

siding jndge for such action as he may deem proper.

Except as to the suggested amendment to the decree,

the petition for a rehearing of the cause is denied.

Dated November 11, 19i05.

JAS. H. BEATTY,

Judge.

[Endorsed] : decision on Petition for Iveheariug. Filed

November 11, 19€5. !?!outhard Hoffman, Olerk. By W.

B. Beaizley, Deputy Clerk.
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At a stattMl term, to wit, tlie Noveuilxn- term, A. D.

1905, of the Circuit Ck)urt of the Ignited' States of

America, of the Ninth Judicial Circuit, in and for

the Northern District of California, held at the

courtroom in the city and county of San Francisco,

on Tuesday, the 14th day of November, in the year

of our Lord one thousand nine hundred and five.

Present: The Honorable WILLIAM W. MORROW,

Circuit Judge.

HARVEY W. HASCY et al.,

vs. I, No. 13,643.

W. W. ADAMS & CO., et al.

Order Denying Petition for Rehearing.

In accordance with the decision of tlie Honorable

James H. Beatty, United States District Judge, District

of Idaho, to whom the petition for rehearing herein was

submitted, and which decision is this day filed of record,

it is ordered that the petition of defendants for a re-

hearing herein be, and the same hereby is, denied. And

it is further ordered that the question of amendment

of the final decree in respect to the amount awarded

complainants therein be the subject of a further order

to be made after hearing counsel.
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In the Circuit Cotiii of the United i^tates for the Ninth Cir-

cuit, in and for the Northern District of California.

HAK^^EY W. HAlSiOY, JAlMESi H. DEVEREUX and

ALEXANDER H. BRAWiNER, Copartners Doing

Business Under the Firm Name and Style of J. J.

ADAMS & CO.,

Oomplainants,

vsi.

W. W. ADAMS & COMPANY (now Emerick & Dnncan

Company), WALTERi A. EMERICK, L. M. WILL-

IAMS, G. M. MAUNDER, E. J. HILL, WILLIAM

W. ADAMS, DAVID DUNCAN, H. C NEW-

HALL, A. E. BEAR, WILLIAM STUBB and

GEORGE GRUBB,

Defendants.

Petition for Appeal.

To the Hon. W. W. MORROW, Jnclge of the United

States Circuit Court, Ninth Circuit, Northern Dis-

trict of California:

Emerick & Duncan Company, a corporation (formerly

W. W. Adams & Company, its corporate name having

been changed), one of the defendants in the above-en-

titled action, being aggrieved by the decree made and

entered in the above-entitled action, in so far as the

same directs that said complainants should have and

recover from said Emerick & Duncan Company the sum

of forty-four hundred and sixty-eight dollars (|4468),

together with the costs, charges and disbursements of
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lli«' coiiiplaiuants, and that the said complaiuants have

execution therefor and be not required to enter satis-

faetion of said decree, as provided by the sixth clause of

the stii)ula(i()n tiled in said action on the 3d day of Decem-

ber, 1904 (which sixth clause provided that immediately

on the entry of a decree in favor of the complaiuants said

complainants would mark the same fully satisfied in

respect to damages, profits and costs), prays that this,

its appeal to the United States Circuit Court of Appeal

for the Ninth Circuit may he allowed, and that a tran-

script of the record and proceedings and papers upon

which said decree was made, duly authenticated, may

be sent to said United States Clircuit Court of Appeals

for the Ninth Circuit, and also that an order may be

made fixing the amount of security which this defend-

ant shall give and furnish upon said appeal, and that

upon the giving of such security all further proceedings

in this court may be suspended and stayed until the de-

termination of said appeal by said United States Cir-

cuit Court of Appeals for the Ninth Ch'cuit.

And now, at the time of filing this petition for appeal,

said Eanerick & Duncan Company, appellant, files an

assignment of errors setting up separately and particu-

larly each error asserted and intended to be ui-ged on

said appeal.

And your petitionei,' will ever pray.
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DatcMl November 23d, 1905.

EMEKIOK .S: DUN'OAN COMPANY, a OorixM'ation,

(Formerly W. W. Adams & Company),

Petitioner and Appellant.

By FRiOBMAN & JACOBS,

JESSE W. LILiIENTHAL,

Its Solicitors.

Order Allowing Appeal and Fixing Amount of Bond.

Having- read the foregoiag- petition for appeal, an

appeal to the United States Ciirciiit Court of Appeals

for the Ninth Circuit is allowed, and the bond on appeal

is fixed at f(3,000, the same to act as a supersedeas bond,

also as a bond for costs and damages on appeal, and

when given, execution and all further proceedings to

enforce said decree shall be stayed pending the deter-

mination of said appeal.

Dated November 23d, 1905.

WM. W. MORROW,

Ciircuit Judge.

[Endorsed] : Filed November 23, 1905. Southard Hoff-

man, Clerk. By J. A. Schaertzer, Deputy Clerk.
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In the Circuit Court of the Unitrd ^^tatcs for the Ninth Cir-

cuit, in and for the Northern District of California.

IN EiQUITY.

No. 13,463.

HARVEY W. HAiSOY, JAMES H. DEVEREUX and

ALEXANDER H. BRAWNER, Copartners Doing

Business Under the Firm Name and Style of J. J.

ADAMS & CO.,

Complainants,

VS:.

W. W. ADAMS & OOIM'PANY (now Emerick & Dnncan

Company), WALTER A. EMERICK, L. M. WILL-

IAMS, G. M. MAUNDER, E. J. HILL, WILLIAM

W. ADAMS, DAVID DUNCAN, H. C. NEW-

HALL, A. E. BEAR, WILLIAM STUBB and

GEORGE GRUBB,

Defendants.

Assignment of Errors.

Emerick & Duncan Companj^, a corporation (formerly

W. W. Adams & Company), the defendant and appellant,

files with its petition for appeal the following' assign-

ment of errors, upon which it will rely on its appeal

from the decree herein:

1. Said Circuit Court erred in ordering and decreeing

that the complainants be not required to enter satisfac-

tion of the decree as provided by the sixth clause of the
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stipulation filed iu this action on the 3d day of Decem-

ber, 1904.

2. Said Circuit Court erred in decreeing" that uot-

withstanding" said sixth clause of said stipulation, the

complainants should have execution for the sum of fort}'-

four hundred and sixty-eight dollars ($4468), together

with the costs, charges and disbursements of the com-

plainants.

3. Said Circuit Court erred in relieving the complain-

ants from the obligation imposed upon them by said

stipulation filed herein on the<3d day of December, 1904,

to mark the decree fully satisfied in respect to damages,

profits and costs.

4. Said Circuit Court erred in making the finding im-

plied in its decree that the stipulation filed in this action

on December 3, 1904, was procured by misrepresentation

or fraud. >

5. Said Circuit Court erred in making the finding im-

plied in its decree that said stipulation filed on Decem-

ber 3, 1904, was not fully carried out by the defendants.

6. Said Circuit Court erred in relieving the com-

plainants from the obligation imposed upon them by

said stipulation filed herein on the 3d day of December,

1904, to mark the decree fully satisfied iu respect to

damages, profits and costs, without setting aside the

whole stipulation and permitting the defendants to have

their default opened and to litigate the case on its

merits.
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7. Said Circuit Court erred in relieving the complain-

ants of the obligation to mark said decree fuUj satisfied

in respect to damages, profits and costs inasmuch as

said complainants took no means to rescind said stip-

ulation and retained the full benefits thereof.

8. Said Circuit Court erred in relieving the complain-

ants of the obligation to mark said decree fully satisfied

in respect to damages, profits and costs inasmuch as

said complainants were barred by their laches from

obtaining any relief therefrom.

9. Said Circuit Court erred in awarding judgment

against this defendant for the sum of forty-four hundred

and sixty-eight (|4468).

A complete copy (except the title of Court and cause)

of the stipulation referred to in this assignment of er-

rors is annexed hereto and made a part hereof, and

marked Exhibit "A."

And therefore said Emerick & Duncan Company prays

for a reversal of said decree.

FROHMAN tK: JACOBS,

JESSE W. LILIENTHAL,

Solicitors and Counsel for Defendant and Appellant

Emerick & Duncan Company.

Exhibit "A."

[Title of Court and Cause,]

It is hereby stipulated and agi-eed that this suit shall

be settled in the manner following, that is to say:

1. The defendant corporation will immediately com-

mence and diligently pursue proceedings to change its
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corporate name from W. W. Adams & Company to some

name which shall not contain the word Adams or Adam.

2. The defendant corporation will in such manner as

shall be satisfactory to the complainants obliterate or

remove from all brushes which it now has in stock the

words W, W. Adams & Oo. and the words Adams or

Adam.

3. The defendant corporation will furnish to the

complainants a true list of the names and addresses of

all the manufacturers of the brushes heretofore bought

by it and of all of its customers for brushes heretofore

sold by it.

4. The defendant corporation will furnish to the com-

plainants a true list of the names and addresses of all

its oflicers and stockholders.

5. The defendant corporation will confess the bill of

complaint by failing to appear in response to the sub-

poena.

6. The complainants shall thereupon take a decree

in all respects in accordance to the prayer of the com-

plaint, but immediately on the entry of the decree will

mark the same fully satisfied in respect to damages,

profits and costs.

-Dated San Francisco, August —, 1904.

JOHN A. WEIGHT,

Solicitor for Ciomplainants.

[Endorsed]: Tailed November 23, 1905. Southard

Hoffman, Clerk. By J. A. Schaertzer, I)e})uty Clerk.
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Undertaking on Appeal and to Stay Execution.

Know All Men by These Presents: That we, Emerick

& Duncan Company (formerly W. W. Adams & Com-

pany, a corporation), as principal, and the United States

Fidelity and Guaranty Company, a corporation incor-

porated under the laws of the State of Maryland (having

power to guarantee the fidelity of persons holding posi-

tions of public or private trust, and to execute and

guarantee bonds and undertakings in judicial proceed-

ings, and havingi complied with all the provisions of the

act of Congress approved August 13, 1894), as surety,

are held and firmly bound unto Harvey W. Hascy

James H. Devereux and Alexander H. Brawner, copart-^

ners doing business under the firm name and style of J.

J. Adams & Company, in the full and just sum of six

thousand dollars (|6,000,00), to be paid to said Harvey

W. Hascy, James H. Devereux and Alexander H. Braw-

ner, copartnters doing business under the firm name and

style of J. J. Adams & Company, their certain attorneys,

executors, administrators, or assigns, to which payment

well and truly to be made we bind ourselves and our

successors in interest jointly and severally by these

presents.

Sealed with our seals and dated this 23d day of No-

vember, 1905.

Whereas, lately at a Circuit Court of the United

States for the Ninth Circuit, Northern District of Cal-

ifornia, in a snit pending in said Court beiween said Har-

vey W. Hascy, James Devereux and Alexander H. Braw-
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ner, copartners doing biisines under the Arm name and

style of J. J. Adams & Company, as complainants, and

said Emerick & Dnncan Company, et al., as defendants, a

decree was rendered against the said Emerick & Duncan

Company, and the said Emerick & Duncan Company,

having obtained from said Court an order allowing an

appeal to reverse said decree in the aforesaid suit, and a

citation directed to said Harvey W. Hascy, James H.

Devereux and Alexander H. Brawner, doing business

under the firm name and style of J. J. Adams & Com-

pany, citing and admonishing them to be and appear at

a United States Circuit Court of Appeals for the Ninth

Circuit, to be holden at San Erancisco in the State of

California.

Now, the condition of the above obligation is such that

if the said Emerick & Duncan Company shall prosecute

its appeal to effect and if it fail to make its plea good,

shall answer all damages and costs, then the above obli-

gation to be void, else to remain in full force and virtue.

In witness whereof, said principal and surety have

hereunto caused tlieir names to be subscribed and their

corporate seals to be affixed this 23d day of November,

1905.

[Corporaite Seal] EiMERICK & DUNCAN CO.

By W. A. EiMERICK,

Its Secy.

[Seal of U. S. Fidelity '& Guaranty Co.]

THE UNITED STATES FIDELITY AND GUAR-
ANTY COM^PANY,

By JOHN H. ROBERTSON,
Its Attorney in Fact.
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Acknowledged before me the day and year first abo^ <'

written.

[Seal] SOUTHARD HOFFMAN,

Clerk United States Circuit Court for the Ninth Circuit,

Nortliern District of California.

Foregoing bond is approved Nov. 2ti/05.

WM. H. MOKIIOW,

Judge.

['Endorsed]: Filed November 23, 1905. Southard

Hoffman, Clerk. By J. A. Schaertzer, Deputy Clerk.

At a stated term, to wit, the November term, A. D.

1905, of the Circuit Court of tlie United States of

America, of the Ninth Judicial Circuit, in and for

the Northern District of California, held at the

courtroom in the city and county of San Francisco,

on Friday, the 24th day of November, in the year

of our Lord, one thousand nine hundred and five.

Present : The Honorable WILLIAM W. MORROW,
Circuit Judge.

HARVEY W. HASCY, et al.

vs.

W. W. ADAMS & CO. (now known asv >^^^ 13 648
the EMERICK & DUNCAN CO.

et al.

Order Amending Final Decree.

In this cause John A. Wright, Esq., solicitor for com-

plainants, having appeared in open Court, and having
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stated that, while complainants do not admit that the

master in chancery erred in the amount he found due

and awarded to complainants in his report upon the

accounting, as suggested by Hon. James H. Beatty, in

his decision on petition for rehearing, filed herein, but

thut nevertheless they are content to have the final de-

cree herein amended in accordance with the suggestion

contained in said decision so as to award complainants

|4,191.65, as profits, etc., instead of |4,468, it is now

Ordered that the final decree herein be and hereby is

amended as follows, viz: ait line 10 on page 4 thereof,

by striking out the figures "$4,468" and inserting in lieu

thereof the figures "|4,191.65," and that such amend-

ment be noted on the face of the original decree by the

clerk.
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In tha Circuit Court of the United States, Ninth Judicial

Circuit, Northern District of California.

No. 13,643.

HARVEY W. HASOY, JAME8 H. DEYEKEUX and

ALEXANDER H. BRAWNER, Copartners Doing

Business Under the Firm Name and Style of

J. J. ADAims & COMPANY,
Complainants,

vs.

W. W. ADAMS & COMPANY, a Corporation organ-

ized and Existing Under and bj' Virtue of the

Laws of the State of California, now Called the

EMERICK & DUNCAN COMPANY, WALTER
A. EMERICK, L. M. WILLIAMS, G. M. MAUN-

DER , E. J. HILL, WILLIAM W. ADAMS,

DAVID DUNCAN, H. C. NEWHLLL, A. E.

BEAR, WILLIAM STUBB! and GEORGE
GRUBB,

Defendants.

Certificate to Record on Appeal.

I, Southard Hoffman, Clerk of the Circuit Court of

the United States of America, of the Ninth Judicial Cir-

cuit, in and for the Northern District of California, do

hereby certify the foregoing one hundred and severity-

nine (179) pages, numbered from 1 to 179 inclusive, to

be a full, true and correct copy of the record and pro-

, ceedings in the above r-nd therein entitled cause, as the
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same remains of record and on file in the office of the

clerk of said Circuit Court; and that the same constitute

the record on appeal to the United States Circuit Court

of Appeals for the Ninth Circuit.

I further certify that the cost of the foregoing tran-

script of record on appeal is $107.90; that said amount

was paid by Frohman & Jacobs, solicitors for defend-

ants, and that the original citation issued in said cause

is hereto annexed.

In testimony whereof, I have hereunto set my hand

and affixed the seal of said Circuit Court, this 7th day

of December, A. D. 1905.

[Seal] SOUTHARD HOFFMAN,

Clerk of United States Circuit Court, 9th Judicial Cir-

cuit, Northern District of Californii.

Citation,

UNITED STATES OF AMERICA—ss.

The President of the United States, to Harvey W.

Hascy, James H. Devereux and Alexander H.

Brawner, Copartners Doing Business Under the

Firm Name and Style of J. J. Adams & Co., Greet-

ing:

You are hereby cited and admonished to be and ap-

pear at a United States Circuit Court of Appeals, for

the Ninth Circuit, to be holden at the city of San Fran-

cisco, in the State of California, within thirty days

from the date hereof, pursuant to an order allowing

an appeal filed in the clerk's office of the Circuit Court
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of the United States, for the Northern District of Cali-

fornia wherein Emerick & Duncan Company, a corpora-

tion {formerly W. W. Adams & Company, its corporate

name having been changed), is appellant, and you are

appellees, to show cause, if any there be, why the de-

cree rendered against the said appellant, as in the said

older mentioned, should not be corrected, and why

speedy justice should not be done to the parties in that

behalf.

Witness, the Honorable WM. W. MORROW, United

States Circuit Judge for the Ninth Circuit, Northern

District of California this 23d day of November, A. D.

1905.

WM. W. MORROW^
United States Circuit Judge.

Receipt of within citation, by copy, admitted this 23d

day of November, A. D. 1905, without prejudice.

JOHN A. WRIGHT,

Solicitor for Appellees.

HARVEY W. HASCY,

JAMES H. DEVEREUX, and

ALEXANDER H. BRAWNER,
Copartners, etc.

[Endorsed]: In Equity. No. 13,643. In the Circuit

Court of the United States for the Ninth Circuit, North-

ern District of California. Harvey W. Hascy et al.,

(.'omplainants, vs. W. W, Adams & Company et al., De-

fendanits. Citation. Filed November 24, 1905. Soutli-

ard Hoffman, Clerk. By W. B. Beaizley, Deputy Clerk.
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[Endorsed] : No. 1284. United States Circuit Court

)f Appeals for the Ninth Circuit. Emerick & Dunc;iu

I/ompany, a Corporation, Formerly W. W. Adams &
Hlompany, its Corporate Name Having Been Changed,

'Appellant, vs. Harvey W. Hascy, James H. Devereux

md Alexander H. Brav^ner, Copartners Doing Business

Jnder the Firm Name and Style of J. J. Adams & Co.,

fippellees. Transcript of Eecord. Upon Appeal from

;he United States Circuit Court for the Northern Dis-

rict of California.

Filed December 12, 1905.

F. D. MONCKTON,
Clerk.




